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Abstract 

Generative artificial intelligence has entered legal practice with 
unprecedented speed, transforming how lawyers and judges synthesize 
information, develop arguments, and evaluate evidence. While early 
attention has focused on visible failures such as hallucinated citations and 
fabricated authority, these incidents do not capture the deeper structural 
risk AI poses to the legal system. The authors argue that generative AI is 
a stress test for legal institutions: it offers substantial opportunities to 
improve legal practice and access to justice, but it also operates as a force 
multiplier that can deepen structural asymmetries when professional 
competence and oversight are uneven. Unlike prior legal technologies 
that primarily assisted retrieval or organization, generative systems 
participate directly in synthesis, framing, and analysis, altering how legal 
knowledge is formed and contested. Where AI competence is uneven, 
disparities in analytical capacity, litigation leverage, and epistemic 
control emerge in ways existing doctrine was not designed to absorb. 

Drawing on the historical evolution of electronic discovery, 
Technology-Assisted Review, and digital evidence, this Article 
demonstrates why prior models of incremental adaptation are no longer 
sufficient. Ethical doctrine and sanctions regimes can identify individual 
failures, but they operate reactively and cannot correct structural 
asymmetries. Empirical evidence suggests, however, that the competence 
divide is not fixed: with appropriate education, supervision, and 
institutional design, generative AI can narrow disparities rather than 
entrench them. This Article concludes by proposing a calibrated 
institutional roadmap focused on formation, oversight, incentives, and 
coordination to ensure that AI advances the core commitments of 
fairness, accuracy, and legitimacy in an adversarial system increasingly 
shaped by probabilistic tools. 
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INTRODUCTION 

The justice system depends on the ability of lawyers and judges to 
understand, evaluate, and responsibly use information, and on the 
assumption that this ability is distributed evenly enough to sustain 
adversarial testing. When that ability is uneven across the profession, 
fairness and accuracy suffer. Over the past quarter-century, legal practice 
has undergone successive technological transformations, moving from 
digitized research and electronic document management to algorithmic 
tools in discovery, and now to an era increasingly defined by generative 
artificial intelligence. Each wave required adaptation by the profession. 
What distinguishes the current moment is not simply the pace of 
innovation, but the consequences of uneven adaptation. 

For decades, technological competence in law functioned primarily as 
an advantage rather than a prerequisite. Lawyers who mastered electronic 
research tools or Technology-Assisted Review gained efficiency and cost 
benefits, and courts gradually incorporated those technologies into 
accepted practice. Yet the profession has long experienced a widening 
divide between those who develop technological competence and those 
who do not.1 

Generative AI has transformed that divide from a professional 
inconvenience into a systemic risk. For purposes of this Article, “artificial 
intelligence” or “AI” refers to generative artificial intelligence systems,2 
including large language models,3 that produce text, analysis, or other 
substantive outputs through probabilistic generation rather than through 
independent verification of information.4 Its accessibility, opacity, and 
persuasive fluency compress the timeline for adaptation while 

 
 1. This divide did not go unnoticed and prompted ethical rules and guidance addressing 

lagging technological competence. See, e.g., MODEL RULES OF PRO. CONDUCT r. 1.1 cmt. 8 

(A.B.A.) (2012) (requiring lawyers to keep abreast of relevant technology); R. Regulating Fla. 

Bar r. 4-1.1 cmt. (2016) (describing the requirements of attorney competency); Cal. State Bar 

Formal Op. No. 2015-193 (explaining that a lack of technological knowledge may render a lawyer 

incompetent to handle matters involving e-discovery); Fla. Ethics Op. 10-2 (addressing lawyer 

competence and supervision in the use of cloud-based and electronic information systems). 

 2. See generally Nat’l Inst. of Standards & Tech., Artificial Intelligence Risk Management 

Framework (AI RMF 1.0) (Jan. 2023), https://nvlpubs.nist.gov/nistpubs/ai/NIST.AI.100-1.pdf 

[https://perma.cc/C5WH-HZ96]; Nat’l Inst. of Standards & Tech., CSRC Glossary, 

https://csrc.nist.rip/glossary/term/generative_artificial_intelligence [https://perma.cc/9W63-

A3ZC] (last visited Feb. 17, 2026) (defining “generative artificial intelligence” as “[t]he class of 

AI models that emulate the structure and characteristics of input data in order to generate derived 

synthetic content[,]” including “text, and other digital content”). 

 3. A large language model (LLM) is “a narrow artificial intelligence (AI) system that has 

been trained on a massive amount of text data to interpret natural language and generate human-

like responses to text-based prompts or questions.” Bassel Almarie et al., The Use of Large 

Language Models in Science: Opportunities and Challenges, 9 PRINC. PRACT. CLIN. RES. 1, 1 

(2023). 

 4. See id. 

https://nvlpubs.nist.gov/nistpubs/ai/NIST.AI.100-1.pdf
https://csrc.nist.rip/glossary/term/generative_artificial_intelligence
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magnifying the consequences of misuse. Unlike prior technologies, AI 
does not merely accelerate work; it produces plausible but potentially 
false authority, compresses verification time, and obscures provenance. 
Its most significant risks extend beyond fabricated citations and synthetic 
evidence to subtle distortions in how facts are summarized, evidence is 
synthesized, and expert judgment is framed. AI is neither an apocalypse 
nor a miracle. It functions as a multiplier that amplifies skill where skill 
exists and magnifies error where oversight fails or verification is absent. 

This Article argues that artificial intelligence functions as a stress test 
for the legal profession because it magnifies an existing competence 
divide in technological knowledge and discipline.5 That divide separates 
legal professionals who understand the capabilities and limits of AI well 
enough to use it responsibly from those who do not. Its effects extend 
beyond lawyers to judges, clients, and pro se litigants, manifesting in 
structural unfairness in how evidence is developed, arguments are 
framed, and outcomes are reached. Unless lawyers and judges develop 
the ability to use these tools with appropriate verification and oversight, 
misuse, uneven access, and institutional inertia will undermine 
procedural fairness and public confidence in the justice system.6 The 
competence divide exposed by generative AI also carries direct 
implications for access to justice, affecting not only sophisticated litigants 
and well-resourced institutions, but also the courts that must manage 
them, the small firms that cannot match their resources, and the self-
represented parties navigating a system increasingly shaped by tools they 
cannot access or employ in practice. 

This Article first traces how earlier waves of digital technology 
exposed competence divides in discovery, legal workflow, and evidence. 
It then explains why AI amplifies those divides. Finally, it proposes a 
practical roadmap for courts, law schools, firms, and individual lawyers 
to close the gap. The profession can meet this moment, but only by acting 
with purpose and urgency. The pace of technological change is not 
merely relentless; it is accelerating.  

Drawing on the authors’ combined experience as a trial judge and 
judicial educator, a discovery counsel and legal technology commentator, 
and a litigator with an engineering background, this Article examines 
how the legal profession has historically adapted unevenly to 

 
 5. See generally Harry Surden, Artificial Intelligence and Law: An Overview, 35 GA. ST. 

U. L. REV. 1305, 1312–15 (2019) (explaining that contemporary AI systems function by detecting 

and operationalizing patterns at scale, producing intelligent-seeming outputs that reshape how 

decision-making tasks are performed even where humans remain formally responsible). 

 6. See Hon. John M. Facciola, Discovery: Faster and Shorter, 2005 FED. CTS. L. REV. 7, 

9–10 (reviewing Hon. Paul W. Grimm, Charles S. Fax & Paul Mark Sandler, Discovery Problems 

and Their Solutions (A.B.A. 2005)) (endorsing the view that discovery competence is central to 

effective advocacy and warning that lawyers who do not understand how to conduct or manage 

discovery pose systemic risks comparable to lawyers who lack core litigation skills). 
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technological change.7 Across judicial service, complex litigation, 
systems-oriented practice, and exposure to crisis-driven institutional 
disruption, the authors observed a consistent pattern: technological 
competence in law has rarely been anticipatory. Instead, it has developed 
reactively, under pressure, through specialization, delegation, and 
institutional lag. The profession ultimately adapted to each prior 
technological shift, but only after friction, uneven learning, and avoidable 
cost. AI compresses that cycle. Tools that now participate directly in 
synthesis, reasoning, and judgment leave far less margin for uneven 
understanding or delayed adaptation. The question is no longer whether 
the profession will adjust to technological change, but whether it can do 
so deliberately—before error, asymmetry, and inequity harden into 
structural features of the legal system. 

I.  THE EARLY DIGITAL ERA: INNOVATION AHEAD OF DOCTRINE 

A.  Digital Evidence Before Digital Doctrine 

Generative AI is not the first technological disruption to strain 
procedural doctrine. Technology has repeatedly entered legal practice 
before doctrine was ready, requiring courts to adapt reactively through 
litigation, expert testimony, and case-by-case decision-making. 
Rulemakers followed practice rather than anticipating it. Amendments to 
Rule 34, the formal recognition of electronically stored information, and 
later reforms to Rule 37(e) all occurred after digital evidence was already 
embedded in litigation.8 

Before electronically stored information was recognized as a discrete 
category within the Federal Rules, courts confronting technologically 
complex evidence operated without a framework tailored to digital data. 
Judges and lawyers often lacked technical understanding and frequently 
depended on expert explanations to interpret complex digital evidence. 
Uneven competence was tolerated as a practical necessity because prior 

 
 7. Some observations and evaluative judgments in this Article draw on the authors’ 

professional experience in technology, electronic discovery, and litigation practice and support. 

That experience includes sustained involvement in eDiscovery and technology education, 

research, writing, and rulemaking from the early 2000s to the present, including participation in 

The Sedona Conference Working Groups 1 and 13, the University of Florida eDiscovery 

Conference, and continuing legal and judicial education programs nationwide. 

 8. See FED. R. CIV. P. 34 advisory committee’s note to 1970 amendment (clarifying that 

“data compilations” are discoverable and providing early doctrinal accommodation for 

electronically stored information before its formal recognition); FED. R. CIV. P. 34 advisory 

committee’s note to 2006 amendment (acknowledging the dramatic growth in electronically 

stored information and the diversity of systems used to create and store it); FED. R. CIV. P. 37(e) 

advisory committee’s note to 2015 amendment (responding to problems arising from the 

exponential growth of electronically stored information and the inconsistent sanctions regimes 

that developed through case law). 
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technologies assisted retrieval and analysis without displacing 
professional judgment or authorship.9 As doctrine lagged behind 
technological capability, courts and litigants were required to improvise 
within existing rules and to develop sufficient technological literacy to 
retain, consult, and critically evaluate experts. Access to expertise, tools, 
and training was never evenly distributed, yet the system functioned. That 
balance would later prove fragile. Technology-Assisted Review arguably 
marked the first moment when technology altered not only efficiency, but 
the sequence in which information became visible, foreshadowing deeper 
epistemic divides.10 

Courts were required to determine what constituted discoverable and 
admissible digital material long before the term “electronically stored 
information” entered the Federal Rules. Although the Federal Rules of 
Civil Procedure were not drafted with digital evidence in mind, the 1970 
amendment to Rule 34 clarified that “data compilations” were 
discoverable, laying early groundwork for later doctrine.11 The term “e-
discovery” emerged only decades later, as digital data became the 
primary and then overwhelming source of relevant evidence in litigation. 
The lesson of this period is clear: doctrine absorbs technological change, 
but only after prolonged friction, uneven learning, and institutional lag. 

 
 9. Tolerance in this context did not connote uniform competence or effective mastery. 

During the emergence of electronic discovery, lawyers and judges experienced significant 

asymmetry in technological understanding and skill. See The Sedona Conference, The Sedona 

Principles, Third Edition: Best Practices, Recommendations & Principles for Addressing 

Electronic Document Production, 19 SEDONA CONF. J. 1, 179 (2018) (discussing the role of 

technological competence among counsel in electronic discovery). In the federal system, 

magistrate judges and a subset of district judges necessarily developed deeper expertise as they 

handled the bulk of discovery disputes, while many trial lawyers and Article III judges 

encountered eDiscovery issues less frequently and therefore learned more slowly. State courts 

faced an even steeper challenge, given broader dockets and fewer opportunities for sustained 

engagement with complex digital discovery. Although rule amendments and professional 

education eventually responded to the dominance of digital evidence, that process unfolded over 

many years. See FED. R. CIV. P. 34 advisory committee’s note to 2006 amendment (addressing the 

dramatic growth in electronically stored information and in the variety of systems for creating and 

storing such information); FED. R. CIV. P. 37(e) advisory committee’s note to 2015 amendment 

(addressing the serious problems resulting from the continued exponential growth in the volume 

of such information). The resulting competence divide narrowed unevenly but was never fully 

eliminated, a pattern that bears directly on the risks posed by generative AI. 

 10. See Da Silva Moore v. Publicis Groupe, 287 F.R.D. 182, 185, 193 (S.D.N.Y. 2012) 

(approving the use of a form of Technology-Assisted Review (TAR) in appropriate cases for the 

first time in a published federal decision, sometimes described in early case law and practitioner 

literature as “predictive coding”); Rio Tinto PLC v. Vale S.A., 306 F.R.D. 125, 127 (S.D.N.Y. 

2015) (recognizing TAR as an accepted and often effective means of limiting discovery to relevant 

electronically stored information without undue burden). These decisions marked an inflection 

point in discovery practice by recognizing that AI-assisted technologies could be reliable, 

defensible, and appropriate tools for managing large-scale electronically stored information. 

 11. See supra note 8. 
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By the mid-1990s, email had become a primary means of 
communication for lawyers and judges, forcing courts to confront 
confidentiality, metadata, and preservation issues before procedural 
doctrine had fully adapted. The 2006 amendments to the Federal Rules 
of Civil Procedure formally recognized electronically stored information, 
and decisions such as Zubulake v. UBS Warburg LLC12 clarified 
preservation duties, including duties of counsel. These developments 
illustrate the familiar pattern of technological adoption preceding 
doctrinal clarity. Yet the profession again adapted through litigation, 
expert testimony, and judicial education. What initially appeared 
disruptive became normalized because email and similar digital tools, 
while transformative, remained bounded. They altered how evidence was 
stored and reviewed without replacing professional judgment, factual 
synthesis, or legal authorship. 

B.  Overcoming the Limitations of Paper-Based Practice with 
Technology 

The attacks of September 11, 2001, and subsequent natural disasters 
exposed the vulnerability of paper-based legal practice. Law offices lost 
files, pleadings, and archived evidence at a scale that exposed the absence 
of reliable disaster recovery systems. In the years that followed, cloud 
computing, electronic filing, and distributed digital storage expanded 
rapidly, transforming legal infrastructure. These technologies improved 
resilience rather than destabilized doctrine. They altered how legal 
information was stored and accessed without directly displacing 
professional judgment, evidentiary standards, or legal authorship. The 
profession’s adaptation was uneven but largely constructive. This period 
reinforces a recurring lesson: doctrine does not anticipate technological 
change but absorbs it. But absorption requires time, education, and 
disciplined judicial engagement.  

In this sense, the profession has previously responded to technological 
disruption reactively, often after crisis, and has successfully used 
technology to restore stability, but only because those technologies were 
infrastructural and bounded. The question now is whether that deliberate 

 
 12. See generally Zubulake v. UBS Warburg LLC, 216 F.R.D. 280 (S.D.N.Y. 2003) 

(Zubulake III); Zubulake v. UBS Warburg LLC, 220 F.R.D. 212 (S.D.N.Y. 2003) (Zubulake IV); 

Zubulake v. UBS Warburg LLC, 229 F.R.D. 422 (S.D.N.Y. 2004) (Zubulake V) (collectively 

articulating counsel’s duty to identify, preserve, and supervise the handling of electronically 

stored information in light of the unique characteristics of digital data and information systems); 

see also The Sedona Principles, supra note 9; FED. R. CIV. P. 37(e) advisory committee’s note to 

2015 amendment (reflecting a shift from case-driven sanctions doctrine toward a rule-based 

framework). Cf. Barbera v. Grailed, Inc., No. 24-cv-3535 (LJL), 2025 WL 2098635, at *30 

(S.D.N.Y. July 25, 2025) (applying post-2015 sanctions analysis and departing from earlier case-

law regimes). 
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process remains viable as technological acceleration compresses the 
window for adaptation in the age of generative AI. 

II.  ALGORITHMIC DEPLOYMENT AND THE LIMITS OF INCREMENTAL 

ADAPTATION 

The institutionalization of electronic discovery obligations 
accelerated in the early 2000s through a combination of sanctions 
decisions, judicial guidance, and rule amendments. Decisions such as 
Zubulake v. UBS Warburg LLC13 clarified preservation duties for 
electronically stored information and emphasized the need for proactive 
identification and litigation holds. The Sedona Principles14 further 
articulated best practices for defensible discovery conduct, and the 2006 
amendments to the Federal Rules of Civil Procedure15 formally 
incorporated “electronically stored information” into discovery doctrine. 
Subsequent amendments, including the 2015 revision to Rule 37(e), 
recalibrated sanctions standards to reflect evolving technological 
realities.16 

These developments illustrate a recurring pattern in the profession’s 
response to technological change. Competence was built incrementally, 
often in reaction to costly litigation failures rather than through 
anticipatory reform. Doctrine followed practice. Judges, lawyers, and 
institutions learned through experience, guided by reasonableness 
standards rather than technical mastery. That model of adaptation proved 
workable when technology assisted human judgment without altering 
authorship or analytical control. 

As the volume of electronically stored information expanded 
exponentially, traditional linear review methods became economically 
unsustainable in large-scale litigation. Technology-Assisted Review 
(TAR) emerged as a defensible alternative. Courts approved its use 
within the proportionality framework of Rule 26, emphasizing 
transparency, sampling, validation, and cooperation. Judicial acceptance 
of TAR did not reflect uncritical confidence in algorithms. Rather, it 
reflected recognition that statistically validated methods could satisfy 
discovery obligations more reliably than exhaustive manual review. 

Importantly, TAR remained bounded. It classified and ranked 
documents to assist human reviewers. It did not generate legal argument, 

 
 13. See generally Zubulake, 216 F.R.D. 280 (S.D.N.Y. 2003) (Zubulake III); Zubulake, 220 

F.R.D. 212, 216 (S.D.N.Y. 2003) (Zubulake IV); Zubulake, 229 F.R.D. 422 (S.D.N.Y. 2004) 

(Zubulake V). 

 14. See generally The Sedona Conference, supra note 9. 

 15. Amendments to the Federal Rules of Civil Procedure, 2006 U.S.C.C.A.N. 699. 

 16. See Amendments to the Federal Rules of Civil Procedure, 2015 U.S.C.C.A.N. 131 

(adopting Rule 37(e) to address preservation failures and to replace divergent sanctions standards 

that had developed through case law). 
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synthesize evidence, or produce authority. Human judgment remained 
central, and methodological transparency allowed courts to evaluate 
reasonableness without requiring technological parity between parties. 
Oversight shifted from completeness to defensibility. That shift proved 
manageable because TAR’s failure modes were observable, testable, and 
correctable. 

TAR nonetheless marked a subtle inflection point. It introduced the 
first epistemic asymmetry in discovery practice. Keyword searching, 
even when imperfect, was universally accessible. Ranking systems were 
not. Validated models allowed parties to see the most relevant 
information earlier, refine strategy more quickly, and reduce costs 
dramatically. Control over informational sequence affected litigation 
posture long before full review was complete. The advantage was not 
merely economic; it shaped how knowledge entered the case. 

Courts absorbed that asymmetry by emphasizing transparency and 
methodological rigor rather than equal access to technology. The system 
adapted, but the precedent was established: technological architecture 
could shape litigation capacity in ways doctrine would tolerate, so long 
as human judgment remained primary and validation remained visible. 

Generative AI extends this asymmetry into a fundamentally different 
domain. The disparity is no longer confined to document prioritization. It 
reaches authorship, factual synthesis, expert framing, and legal reasoning 
itself. What was once a sequence advantage has become a cognitive one. 
Unlike TAR, which is limited to classification or ranking in aid of human 
review, generative AI is not so constrained. It produces persuasive 
outputs that can obscure errors, compress verification time, and blur the 
distinction between assistance and authorship. 

Unlike earlier discovery technologies, AI operates with reduced 
transparency. Its training data, internal weighting, and prompt-dependent 
behavior are opaque to end users, and its outputs lack standardized, court-
recognized validation metrics. Verification therefore becomes more 
dependent on judgment and more time sensitive. Compounding this risk, 
AI tools are widely available and deceptively easy to use, inviting 
reliance by practitioners who may lack the expertise necessary to detect 
distortion rather than outright error. 

The lesson of the TAR era is therefore instructive—but incomplete. 
Incremental adaptation succeeded when technology supported human 
judgment within visible constraints. AI removes many of those 
constraints. As tools evolve from assisting review to shaping narrative 
and analysis, the margin for uneven competence narrows and the 
consequences of error escalate. The profession can no longer rely on 
reactive absorption alone. 

A critical but often underexamined reason for this breakdown lies in 
the profession’s limited engagement with systems thinking. Generative 
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AI operates within probabilistic, multi-stage architectures that require 
attention to training inputs, validation, feedback loops, failure modes, and 
lifecycle governance. These concepts are familiar in engineering and 
other technical disciplines but have historically played a limited role in 
legal education and professional formation. As a result, many lawyers 
and judges approach AI outputs as discrete tools rather than as 
components of dynamic systems whose reliability depends on design, 
supervision, and context. The resulting mismatch between technological 
architecture and professional intuition magnifies error and obscures 
accountability in ways prior discovery technologies did not. 

These limitations mark the point at which historical patterns of 
technological adaptation cease to be reliable guides. The implications of 
this shift extend well beyond discovery practice. They bear directly on 
how legal knowledge is formed, contested, and evaluated in an AI-
mediated system. Part III examines how the resulting competence gap 
manifests in practice, not as isolated error, but as a systemic asymmetry 
shaping how legal knowledge is generated, tested, and presented. 

III.  EARLY SIGNALS OF A WIDENING DIVIDE FOLLOWING PUBLIC AI 

DEPLOYMENT 

The pace and manner in which artificial intelligence entered legal 
practice underscores why the competence divide now presents 
heightened and immediate risk. Although research in artificial 
intelligence spans decades, the public release of large-scale generative AI 
tools in late 2022 marked a qualitative shift in accessibility. With the 
public availability of OpenAI’s ChatGPT in November 2022, 
sophisticated generative capabilities became instantly usable by lawyers, 
judges, students, and litigants without technical training, institutional 
gatekeeping, or formal supervision. What previously required specialized 
infrastructure or vendor mediation could now be deployed by individual 
practitioners in ordinary legal workflows. Within months, distinct and 
diverging patterns of use emerged that presaged a widening divide across 
the legal profession. 

On one side of that divide, lawyers, firms, legal technologists, and 
court systems that invested time and effort in understanding the tools 
began developing increasingly sophisticated and responsible 
applications. Early adopters identified productive uses across legal 
workflows, including drafting and revising correspondence and 
pleadings, summarizing records and deposition transcripts, organizing 
large document sets, assisting with discovery search and management, 
supporting legal research and issue framing, managing expert witness 
materials, and improving internal knowledge management. As competing 
models and platforms emerged from major technology providers and 
generative capabilities were integrated into legal research and practice 
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tools, those with the capacity to evaluate, test, and supervise these 
systems began leveraging them to improve efficiency, analytical rigor, 
and institutional function. For these users, AI operated as a force 
multiplier for professional judgment rather than a substitute for it. 

At the same time, a contrasting pattern emerged. Lawyers unfamiliar 
with the limitations of generative systems began using AI for legal 
research and drafting without adequate verification or supervision, 
leading to filings containing fabricated citations, distorted summaries, 
and unsupported analysis.17 Highly publicized incidents revealed not 
intentional misconduct, but misplaced confidence in tools whose 
probabilistic nature and failure modes were poorly understood. 
Institutional responses followed quickly but unevenly.18 Courts, ethics 
bodies, and law firms sought to manage perceived risk through 
sanctions,19 disclosure mandates, restrictions, and, in some instances, 
categorical prohibitions on AI use.20 These reactions were understandable 
given the novelty of the technology and the seriousness of the errors, but  
they did not eliminate improper use or ensure responsible adoption.21 

These early patterns reveal more than isolated misuse or transitional 
error. They expose a structural divergence in how the profession is 
absorbing AI—between actors with the resources, permission, and 
institutional support to develop competence, and those constrained by 
prohibition, fear, or lack of training. That divergence emerged rapidly, 
not because AI is uniquely dangerous, but because it entered practice 
without the buffers that previously allowed uneven competence to remain 
tolerable. Part IV examines why this divergence is qualitatively different 

 
 17. See Mata v. Avianca, 678 F. Supp. 3d 443, 448–49 (S.D.N.Y. 2023) (sanctioning 

attorneys for submitting hallucinated cases from ChatGPT); Johnson v. Dunn, 792 F. Supp. 3d 

1241, 1246 (N.D. Ala. July 23, 2025) (sanctioning two attorneys who failed to supervise AI-

assisted filings and who had no idea AI was used in drafting the submissions). See generally Ralph 

Artigliere, When AI Policies Fail: The AI Sanctions in Johnson v. Dunn and What They Mean for 

the Profession, JD SUPRA (Aug. 1, 2025), https://www.jdsupra.com/legalnews/when-ai-policies-

fail-the-ai-sanctions-9043268/ [https://perma.cc/96LY-GWVR]. 

 18. Artigliere, supra note 17. 

 19. Id.; see generally Ralph Artigliere & William F. Hamilton, Reasonable or Overreach? 

Rethinking Sanctions for AI Hallucinations in Legal Filings, EDRM (Aug. 18, 2025), 

https://edrm.net/2025/08/reasonable-or-overreach-rethinking-sanctions-for-ai-hallucinations-in-

legal-filings/ [https://perma.cc/FLY8-2YMG] (arguing that sanctions for hallucinated citations 

must be principled, proportionate, and consistent with existing jurisprudence). 

 20. For a discussion of the range of court orders from prohibition to disclosure of AI use, 

see Gary E. Marchant, AI in Robes: Courts, Judges, and Artificial Intelligence, 50 OHIO N.U. L. 

REV. 473 (2024).   

 21. An increasing number of hallucinated citations and fabricated authority have now been 

cataloged across jurisdictions, reinforcing that such failures are neither isolated nor hypothetical. 

See, e.g., Damien Charlotin, AI Hallucination Cases Database, https://www.damiencharlotin.com 

/hallucinations/ [https://perma.cc/A87R-VHET] (last visited Feb. 21, 2026) (collecting judicial 

decisions and sanctions involving AI-generated errors). 

https://www.jdsupra.com/legalnews/when-ai-policies-fail-the-ai-sanctions-9043268/
https://www.jdsupra.com/legalnews/when-ai-policies-fail-the-ai-sanctions-9043268/
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from earlier technological transitions: how generative AI reshapes 
analysis, authorship, and evidentiary judgment, and how those 
differences expose the institutional responses that either narrow or harden 
the competence divide. 

IV.  GENERATIVE AI AND THE EXPANSION OF EPISTEMIC ASYMMETRY 

AI represents a qualitative break from prior legal technologies. Tools 
that once assisted retrieval, organization, or prioritization now directly 
participate in synthesis, framing, and analysis. As a result, generative 
systems operate not merely as efficiency aids, but as force multipliers that 
reshape how legal judgment is formed and exercised. 

Lawyers and judges who develop the literacy necessary to understand 
and supervise these systems gain new capacity to engage directly with 
data, evidence, and work product that were previously delegated to 
specialists or external actors.22 This shift has implications across 
litigation practice, from discovery strategy and expert preparation to 
evidentiary presentation and trial advocacy. The significance of these 
changes lies not in any single use case, but in their cumulative effect on 
how knowledge enters and moves through the legal system. 

Because generative AI alters cognition rather than sequence, the 
profession’s historical reliance on incremental adaptation, effective when 
technology supported human judgment within visible and testable 
constraints, is unlikely to prevent the existing competence divide from 
widening. 

Initial judicial and professional attention has understandably focused 
on the most visible failures with AI, such as hallucinated citations or 
fabricated authority. Those failures are serious, but they do not define the 
full scope of risk. AI also introduces more subtle and therefore more 
consequential dangers. These include inaccurate summaries of evidence, 
distorted factual narratives, incomplete or misleading synthesis of the 
record, and AI-influenced expert analyses that appear authoritative but 
rest on flawed premises. In these contexts, the risk is not fabrication, but 
distortion: errors that may not be recognized as errors, yet can materially 
shape submissions, rulings, and outcomes.23 

 
 22. See generally Xavier Rodriguez, Judging AI: How U.S. Judges Can Harness Generative 

AI Without Compromising Justice, 109 JUDICATURE No. 2 at 17 (2025) (discussing judicial 

responsibility to supervise generative AI use and to guard against subtle distortions in analysis 

and decision-making); John Tredennick & William Webber, Generative AI for Smart Discovery 

Professionals (Merlin Search Techs., 4th ed. 2025), https://21577496.hs-

sites.com/hubfs/4th%20Ed.%20Generative%20AI%20For%20Smart%20Discovery%20Professi

onals.pdf [https://perma.cc/5BVS-JZUM] (describing advantages as well as risks associated with 

AI-generated summaries, synthesis, and analytical outputs in legal workflows). 

 23. See generally The Sedona Conference, The Sedona Canada Primer on Artificial 

Intelligence and the Practice of Law, 26  SEDONA CONF. J. 99 (2025) (emphasizing that AI-related 

risks in legal practice often arise from subtle distortion, overreliance, and inadequate supervision 
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Whether AI enhances or undermines legal judgment and performance 
depends not on its availability, but on the user’s understanding of its 
limits and the discipline with which its outputs are verified. Where that 
understanding is uneven, the result is not merely individual error, but 
structural asymmetry in how facts are analyzed and arguments are 
formed. To see why these risks arise, it is necessary to examine how AI 
differs in kind, not merely degree, from the discovery technologies courts 
have previously accommodated. 

A.  From Ranking to Synthesis 

Technology-Assisted Review introduced ranking into discovery by 
reordering document visibility. Courts accommodated that shift within 
proportionality doctrine by emphasizing transparency, sampling, 
validation, and defensibility. Although ranking systems altered efficiency 
and review sequencing, they remained bounded. They classified 
documents to assist human reviewers. They did not generate legal 
argument, synthesize evidence, or replace professional judgment. 

AI extends this architecture in a fundamentally different direction. 
These systems do not merely prioritize information—they synthesize, 
summarize, cluster, and explain patterns across large datasets. As a 
practical consequence, generative tools allow trial lawyers to reengage 
directly with discovery strategy and case theory formation—functions 
that, during the era of large-scale electronic discovery, were often 
delegated to specialists or external service providers.24 This shift does not 
eliminate the need for expertise, but it alters who can meaningfully 
interrogate the record at early stages and how quickly strategic judgments 
can be formed. 

Generative tools can generate chronologies, draft issue outlines, 
identify narrative themes, and simulate analytical reasoning. More 
importantly, they permit iterative engagement: lawyers can refine 
prompts, assess alternative hypotheses, request counterfactual 
summaries, and probe anomalies in real time. What began as statistical 
prioritization becomes dynamic interaction with evidence. 

 
rather than obvious fabrication, and that such risks implicate competence, verification, and 

professional judgment); Varun Magesh et al., Hallucination-Free? Assessing the Reliability of 

Leading AI Legal Research Tools, 22 J. EMPIRICAL LEGAL STUD. 216 (2025) (documenting that 

AI legal research tools produce hallucinations encompassing substantive distortion and false 

attribution, not only citation error, suggesting that visible fabrication understates the broader 

reliability risks of AI-assisted legal research).  

 24. See generally Tredennick & Webber, supra note 22 (describing the use of generative 

AI tools to synthesize, summarize, and iteratively analyze large legal datasets and contrasting 

those functions with earlier ranking-based discovery technologies). Cf. Surden, supra note 5, at 

1312–14 (distinguishing between systems that assist information retrieval and those that perform 

higher-order analytical or synthetic functions beyond simple retrieval or ranking). 
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The distinction is structural. Ranking alters sequence; generative 
systems alter cognition. Proportionality is no longer confined to 
managing cost and volume. It becomes an analytical multiplier. Lawyers 
fluent in generative tools can compress investigative cycles, accelerate 
strategic assessment, and shape litigation narratives earlier than ever 
before. The informational landscape of litigation will change 
accordingly. 

B.  Acceleration, Leverage, and Structural Divide 

During the TAR era, asymmetry reflected disparities in cost and 
efficiency. Parties with validated ranking models could identify key 
documents earlier and reduce review expense, but the underlying 
evidence remained human-authored and independently verifiable. Courts 
could evaluate disputes using familiar reasonableness standards. 

AI extends asymmetry beyond efficiency into analytical leverage. 
Lawyers who deploy these tools effectively gain accelerated access not 
only to documents, but to framing. They can simulate opposing 
arguments, stress-test theories, identify inconsistencies in testimony, and 
surface latent connections across extensive evidentiary records. Control 
over informational sequence evolves into control over analytical 
trajectory. 

This analytical acceleration extends beyond document review. 
Lawyers fluent in generative tools can more rapidly organize expert 
materials, test competing explanations, synthesize technical records, and 
identify weaknesses in opposing expert theories. The advantage lies not 
in automation, but in compression of the analytical cycle, allowing 
informed strategic decisions to be made earlier and with greater 
confidence. 

This shift does not guarantee unfair outcomes. It does, however, 
recalibrate capability within adversarial proceedings. Where one party 
possesses generative fluency and the other does not, the disparity affects 
strategic foresight, negotiation posture, and litigation pacing. The risk is 
not that artificial intelligence replaces human judgment, but that uneven 
mastery amplifies institutional inequality in ways existing procedural 
doctrine was not designed to absorb. 

C.  Integrity Failures as Signals, Not the Core Problem 

Public attention has focused on instances in which generative tools 
produce fabricated citations or inaccurate summaries. Courts have 
responded with sanctions and standing orders requiring human 
verification of AI-assisted filings. These measures do not prohibit 
innovation—they reaffirm that professional responsibility and 
verification remain nondelegable. 
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Such episodes are significant, but they are not the central concern. 
Hallucinated authority and careless reliance on automated outputs 
represent failures of supervision and competence, not evidence of 
inherent instability in the technology itself. The more consequential issue 
is uneven integration. Generative systems can enhance analysis when 
used by practitioners who understand their limits and validate outputs. 
The integrity risk arises when that competence remains unevenly 
distributed. Focusing reform efforts exclusively on visible integrity 
failures risks obscuring the more durable asymmetries in analytical 
capacity and institutional leverage that generative AI introduces. 

D.  Evidence, Authentication, and Trial-Level Asymmetry 

AI introduces a related challenge at the evidentiary stage. Rules 
governing authentication and expert testimony require courts to assess 
authorship, provenance, and reliability. As synthetic text, images, audio, 
and video become more prevalent, those assessments grow more 
technically demanding. 

Unlike earlier forms of electronic evidence, generative systems can 
produce persuasive but fabricated artifacts that are difficult to detect 
without specialized expertise. The burden of identifying and challenging 
such materials is unevenly distributed. Well-resourced parties may retain 
forensic experts to probe authenticity and interrogate model outputs. 
Smaller firms and pro se litigants may lack comparable capacity. 

At trial, these disparities become more pronounced. Generative tools 
can assist in organizing themes, developing demonstratives, modeling 
juror responses, and synthesizing testimony in real time. When one party 
possesses the competence to deploy such tools responsibly and the other 
does not, the imbalance affects not only efficiency but narrative 
formation, placing increased pressure on courts to ensure reliability and 
fairness. Competence in generative systems therefore affects not only a 
party’s ability to present evidence but also its capacity to challenge the 
authenticity and reliability of AI-modified or AI-generated materials 
offered by an opposing party. 

This asymmetry thus extends beyond discovery. It reaches 
admissibility and narrative formation at trial. Judges must evaluate 
increasingly technical disputes while maintaining procedural fairness. 

E.  Ethical Doctrine as Exposure, Not Cure 

Ethical doctrine thus functions less as a solution to AI-driven 
asymmetry than as an early warning system that exposes where 
institutional competence has failed. AI does not create new ethical duties. 
It exposes the depth of existing ones. Rules governing competence and 
confidentiality were drafted in technologically neutral language precisely 
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to endure change. In the generative era, those rules assume heightened 
structural significance.25 

The ethical duty of competence in the context of artificial intelligence 
operates at multiple levels. At a minimum, lawyers must possess 
sufficient conceptual understanding to recognize that generative AI 
systems do not retrieve verified information, but instead generate 
probabilistic outputs based on patterns learned from training data. 
Without that baseline understanding, lawyers risk over-attributing 
reliability to fluent and persuasive text. 

Competence, however, does not end with conceptual awareness. It 
also requires operational judgment. Lawyers who deploy AI tools must 
implement verification practices appropriate to the task at hand, must 
understand the limitations and failure modes of the systems they use, and 
must exercise independent professional judgment rather than deferring to 
machine-generated output. Existing rules governing supervision, candor, 
and diligence already impose these obligations; AI exposes whether those 
duties are being satisfied.26 

The implications of AI competence extend beyond accuracy and 
verification to the preservation of attorney-client privilege. Generative 
systems differ widely in data retention, training use, and third-party 
access. Lawyers and their clients27 who input information into AI tools 
without understanding those mechanics risk inadvertent disclosure or 
waiver under long-settled privilege doctrine. The law of privilege has not 
changed; what has changed is the ease with which privileged material can 
be transmitted beyond the lawyer’s control through uninformed use of 
opaque systems. Competent lawyers can manage this risk through 
informed tool selection, contractual safeguards, and disciplined 
workflows. Incompetent use, by contrast, may compromise privilege 
invisibly and irreversibly. Once again, AI does not create a new ethical 

 
 25. See MODEL RULES OF PRO. CONDUCT r. 1.1 cmt. 8 (A.B.A. 2024); R. Regulating Fla. 

Bar 4‑1.1 cmt. (2024); Mark D. Killian, Court Approves CLE Tech Component, FLA. BAR NEWS 

(Oct. 15, 2016), https://www.floridabar.org/the-florida-bar-news/court-approves-cle-tech-

component/ [https://perma.cc/Q3BX-JZA6] (reporting that Florida was the first jurisdiction to 

impose a mandatory technology-specific CLE requirement, requiring three hours of technology 

CLE every three-year reporting cycle).  

 26. Safe use entails issues of confidentiality; human supervision, verification and 

responsibility oversight of output; and managing limitations inherent in AI models. See Fla. Ethics 

Op. 24-1. 

 27. Lawyers have a responsibility to advise clients about potential legal missteps for 

privilege. Now lawyers need to understand the implication of using AI tools to do so. See Michael 

D. Berman, A.I. Documents Deemed Not Privileged, EDRM (Feb. 12, 2026), 

https://edrm.net/2026/02/a-i-documents-deemed-not-privileged/ [https://perma.cc/3C4X-

XUGV] (discussing a federal court decision holding that documents prepared using a commercial 

AI service and transmitted to counsel were not protected by attorney-client privilege). 

https://edrm.net/2026/02/a-i-documents-deemed-not-privileged/
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problem—it exposes whether existing duties of competence and 
supervision are being met. 

Finally, ethical competence in this setting includes knowing when 
reliance on specialized expertise is required.28 Just as lawyers do not 
attempt to substitute themselves for forensic accountants or medical 
experts, responsible AI use may require consultation with technologists 
or information-governance professionals.29 The duty of competence is 
therefore not a demand for technical mastery, but for informed oversight. 
Where that oversight is absent, the risk is not merely inefficiency, but 
distortion of the factual and analytical foundations on which legal 
judgments rest. 

Competence now includes disciplined oversight of probabilistic 
systems that shape legal analysis. Verification is nondelegable. 
Confidentiality obligations similarly require informed evaluation of 
system architecture, data retention, and third-party access. Ethical 
doctrine functions as a stabilizing mechanism by translating 
technological missteps into enforceable consequences. 

But ethical enforcement operates reactively. Sanctions and 
disciplinary proceedings correct individual failures after distortion has 
occurred, but they do not close structural divides. Ethical rules expose the 
competence divide; they do not resolve it. Addressing the structural 
effects of AI therefore requires coordinated institutional adaptation in 
legal education, firm practice, judicial engagement, and procedural 
governance. 

F.  Institutional Responses That Widen Rather Than Narrow the 
Competence Divide 

Institutional responses to generative AI provide a clear illustration of 
how well-intentioned risk management can, if poorly calibrated, deepen 
rather than mitigate structural asymmetry. Early reactions by courts, 
firms, and regulators reveal a recurring pattern: visible failures prompted 
restrictive measures that were ethically unsound, operationally 
ineffective, and ultimately counterproductive to the system’s integrity. 

The public availability of large-scale generative AI systems in late 
2022 marked an inflection point for the legal profession. Within months 
of ChatGPT’s release, early adopters across practice settings and courts 
began integrating AI tools into legal workflows, including research, 

 
 28. See MODEL RULES OF PRO. CONDUCT r. 1.1 cmt. 2 (A.B.A. 2024); R. Regulating Fla. 

Bar 4‑1.1 cmt. (2024) (A lawyer may achieve competent representation “through the association 

of a lawyer of established competence in the field in question.”). 

 29. See A.B.A. Comm. on Ethics & Pro. Resp., Formal Op. 512, at 3 (2024) (“[L]awyers 

should either acquire a reasonable understanding of the benefits and risks of the GAI tools that 

they employ in their practices or draw on the expertise of others who can provide guidance about 

the relevant GAI tool’s capabilities and limitations.”). 
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drafting, factual synthesis, document organization, expert witness 
management, and case analysis.30 Competing models from major 
technology companies and the rapid integration of generative AI 
capabilities into legal research platforms accelerated experimentation and 
institutional adoption. These developments demonstrated that AI could 
materially enhance efficiency and analytical capacity across the 
profession. 

At the same time, a parallel and contrasting trend emerged. Lawyers 
unfamiliar with the limitations of generative systems began submitting 
filings containing fabricated citations, distorted summaries, and 
unverified analysis. Courts responded with sanctions, disqualification, 
and referrals to disciplinary authorities.31 In reaction, some firms and 
courts adopted restrictive or prohibitory measures, including bans on AI 
use or disclosure regimes that functioned as deterrents rather than 
accountability mechanisms. These responses were understandable. The 
technology was new, the risks were visible, and the consequences were 
real. Those reactions were driven not only by technological uncertainty, 
but by legitimate concerns about reputational harm, client trust, and 
judicial legitimacy in a system that depends on public confidence. But 
their institutional effects were counterproductive. 

From an ethical and supervisory perspective, blanket prohibitions fail 
as a matter of professional responsibility. The duty of competence 
requires lawyers to understand the technologies they use—or reasonably 
should use—in modern practice.32 The duty of supervision requires 
organizations to train, guide, and monitor professional work, not to 
disclaim responsibility by forbidding tools that are already shaping legal 
workflows.33 Banning AI use does not satisfy these duties; it evades them. 
It treats ignorance as risk mitigation and substitutes fear for governance. 
Just as uncritical reliance on AI abdicates professional judgment, 
categorical bans abdicate the obligation to develop it.34 

 
 30. See Rodriguez, supra note 22. 

 31. See, e.g., Mata v. Avianca, 678 F. Supp. 3d 443, 448–49 (S.D.N.Y. 2023); Johnson v. 

Dunn, 792 F. Supp. 3d 1241, 1246 (N.D. Ala. July 23, 2025). 

 32. MODEL RULES OF PRO. CONDUCT r. 1.1 cmt. 8 (A.B.A. 2024); R. Regulating Fla. Bar 

4‑1.1 cmt. (2024); A.B.A. Comm. on Ethics & Pro. Resp., Formal Op. 512 (2024). 

 33. See MODEL RULES OF PRO. CONDUCT r. 5.3 (A.B.A. 2024); R. Regulating Fla. Bar 4‑5.3 

(2024); see also ABA Comm. on Ethics & Pro. Responsibility, Formal Op. 512 (2024); Fla. Bar 

Pro. Ethics Comm., Op. 24-1 (2024) (explaining that lawyers must supervise AI they use the same 

way they supervise nonlawyer assistants under Rule 5.3 and Florida Rule 4‑5.3). 

 34. Cf. J.D. Morris, Word Can’t Even Spell‑Check After 40 Years: You Trust AI with Your 

Law License?, THE TECH. BLINDSPOT (Feb. 12, 2026), https://www.linkedin.com/pulse/word-

cant-even-spell-check-after-40-years-you-trust-ai-jd-morris-0pk7c [https://perma.cc/FV5H-

GRC4] (“Banning AI makes the same fundamental error as using it uncritically. Both approaches 

dodge the actual obligation: understanding the technology well enough to use it responsibly.”). 
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These ethical shortcomings translate directly into structural 
consequences. Sanctions and prohibitions did not eliminate improper 
use.35 Nor did bans prevent continued, unregulated reliance on AI by 
lawyers operating without guidance or supervision.36 Instead, these 
measures displaced use into informal and invisible channels, outside 
institutional safeguards. Lawyers and institutions with the resources, 
technical support, and organizational commitment to develop AI literacy 
continued to advance rapidly. Others were discouraged from engagement 
altogether or driven underground. The result was not risk reduction, but 
asymmetrical risk concentration. 

This dynamic widens the competence divide along multiple 
dimensions: capability, supervision, transparency, and accountability. 
Those who use AI competently and openly refine workflows, improve 
accuracy, and develop institutional knowledge. Those excluded from 
disciplined engagement either avoid AI entirely—ceding efficiency and 
analytical leverage—or use it irresponsibly in the shadows. The disparity 
is not merely economic. It is epistemic. It affects who can synthesize 
records, test theories, identify weaknesses, and shape litigation narratives 
early and effectively. 

The lesson is not that institutions should refrain from managing risk, 
but that suppression is a poor substitute for competence formation.37 
Institutional responses that emphasize prohibition rather than education, 
supervision, and verification harden the divide between those able to use 
AI responsibly and those excluded from meaningful engagement.38 As 
with earlier technological transitions, the profession faces a choice. It can 
respond by narrowing access and elevating fear, or it can respond by 
building shared standards of competence that preserve fairness, 
accountability, and legitimacy in an AI-mediated legal system. 

 
 35. Prohibition is ethically unsound because ethical requirements and guidelines around the 

country, starting with Comment 8 to Model Rule 1.1 and state equivalents, require that lawyers 

maintain competence by keeping “abreast of changes in the law and its practice, including the 

benefits and risks of relevant technology.” MODEL RULES OF PRO. CONDUCT r. 1.1 cmt. 8 (A.B.A. 

2024). See R. Regulating Fla. Bar 4‑1.1 cmt. (2026); A.B.A. Comm. on Ethics & Pro. Resp., 

Formal Op. 512 (2024); Fla. Bar Pro. Ethics Comm., Op. 24-1 (2024). 

 36. Morris, supra note 34. The expectation that overworked lawyers will not avail 

themselves of powerful, time-saving tools until an organization sorts out the details through 

months or years of study appears to be unrealistic.  

 37. See Jonathan Lent & Kyu Young Paek, Common Issues That Arise in AI Sanction 

Jurisprudence and How the Federal Judiciary Has Responded to Prevent Them, A.B.A. BUS. L. 

TODAY (Sep. 17, 2024), https://www.americanbar.org/groups/business_law/resources/business-

law-today/2024-september/common-issues-arise-ai-sanction-jurisprudence/ [https://perma.cc/ 

T3D4-CXCN]. 

 38. See Rodriguez, supra note 22 (encouraging judges to master AI and to not yield to panic 

and excessive reaction over hallucinated citations in cases); Lent & Paek, supra note 37 (arguing 

that a local rule or court order that reminds parties that they are subject to sanctions if they misuse 

AI is a sufficient and more adaptable way to address concerns surrounding AI). 
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V.  EMPIRICAL EVIDENCE THAT THE DIVIDE CAN NARROW 

Recent empirical work suggests that the competence divide created by 
generative AI is neither fixed nor inevitable.39 In a randomized controlled 
study of law students performing realistic legal tasks, researchers found 
that access to AI tools produced large and consistent reductions in time 
across all participants,40 while quality improvements were uneven and 
concentrated among lower-performing users.41 Higher-performing 
participants saw little or no quality improvement, but also saw no 
systematic degradation.42  

In this study, law students were randomly assigned to complete four 
common legal tasks—drafting a complaint, preparing a contract, 
composing a section of an employee handbook, and advising a client 
through a short memorandum—either with or without access to GPT-4, 
following targeted training in its use. Outputs were blind graded for 
quality, and time to completion was measured. The study therefore tested 
not abstract exam performance, but the kind of drafting, synthesis, and 
advisory work that junior lawyers routinely perform in practice. 

The study’s most important finding for purposes of this Article is not 
that AI improved performance unevenly, but how it did so. Where AI 
assistance improved quality at all, the largest gains accrued to participants 
who began with lower baseline performance, while higher-performing 
participants saw little or no quality improvement. At the same time, time 
savings were distributed relatively evenly across skill levels. This pattern 
undermines the assumption that AI inevitably entrenches existing 
hierarchies. Properly trained and supervised, generative AI can function 
as a competence-leveling tool, reducing disparities in output quality 
without eliminating the need for professional judgment. The results 
suggest that competence with AI is not fixed or innate, but responsive to 
education, workflow design, and institutional expectations. 

These findings reinforce that AI can function as a partial equalizer 
only when accompanied by discipline, training, and verification, not 
when adopted reflexively or without understanding. Importantly, 
participants who blindly relied on AI output performed worse than those 
who actively interrogated and edited it.43 The study therefore supports a 
critical distinction that this Article emphasizes: AI does not eliminate 
epistemic asymmetry through access alone. It narrows the divide only 
when accompanied by competence, judgment, and structured adaptation. 

 
 39. Jonathan H. Choi, Amy B. Monahan & Daniel Schwarcz, Lawyering in the Age of 

Artificial Intelligence, 109 MINN. L. REV. 147, 206 (2024). 

 40. Id. at 182. 

 41. Id. at 181. 

 42. Id. 

 43. Id. at 166. 
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The study suggests that AI reduces disparities in time efficiency while 
simultaneously increasing disparities in judgment unless users possess 
sufficient professional competence. The findings reflect, in concentrated 
form, dynamics already playing out across the profession. Where AI 
competence is uneven, the divide widens; where it is treated as a 
professional priority, AI becomes a tool for narrowing that divide. 
Ensuring that outcome is an institutional responsibility shared by law 
schools, courts, firms, and the profession as a whole, one that cannot be 
deferred without consequence. 

If generative AI can narrow the competence divide when integrated 
with discipline and training, but widen it when adopted haphazardly or 
suppressed, then the profession’s task is no longer diagnosis but design. 
That task requires building institutional structures that allow AI to 
advance, rather than undermine, the just, speedy, and inexpensive 
determination of actions. 

VI.  INSTITUTIONAL REFORM: A CALIBRATED ROADMAP FOR CLOSING 

THE COMPETENCE DIVIDE 

The legal profession has navigated technological disruption before, 
but its adaptations have rarely been anticipatory or broadly successful. 
Historically, doctrine has absorbed technology only after friction, failure, 
and uneven learning. AI compresses that cycle dramatically. It 
accelerates the pace at which errors propagate and magnifies the 
consequences of uneven technological competence. Addressing the 
resulting competence divide therefore requires a coordinated institutional 
response grounded in the core purposes of the procedural system. 

Federal Rule of Civil Procedure 1 supplies the governing principle. 
The Rules are to be construed and administered to secure the just, speedy, 
and inexpensive determination of every action. AI has the potential to 
advance all three objectives—but only if its use is disciplined, 
transparent, and subject to meaningful oversight. If unevenly understood 
or poorly governed, it risks undermining fairness, distorting fact 
development, and eroding confidence in adjudication. 

The competence divide that emerged during earlier waves of legal 
technology was not the product of indifference, negligence, or resistance 
to change. It was an understandable institutional response to mounting 
complexity under real-world constraints. Trial lawyers and judges were 
already operating within demanding, deadline-driven environments that 
required constant attention to substantive law, procedural developments, 
and case-specific demands. Mastery of electronic discovery and 
information technology was not a discrete task, but a rapidly evolving 
domain requiring sustained engagement at a time when professional 
bandwidth was already fully consumed. 
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Educational infrastructure compounded the problem. Comprehensive 
and practical eDiscovery education was not offered at scale when 
discovery became predominantly electronic. In many jurisdictions, 
including large state court systems, robust eDiscovery and technology 
CLE and continuing judicial education programs reached only a small 
fraction of the profession.44 Law schools were similarly late to integrate 
eDiscovery as a core component of civil procedure and trial practice, even 
as discovery disputes increasingly turned on electronically stored 
information. 

The result was not a failure of will, but a mismatch between the pace 
of technological change and the profession’s capacity to deliver 
systematic formation and training. Because discovery is expensive and 
shapes settlement in the overwhelming majority of cases, diffusion of 
control at that stage produced outsized consequences for outcomes, 
leverage, and client expectations. 

These educational gaps are compounded by institutional design 
choices that have lagged behind technological reality. Legal education, 
licensure, and professional incentives have historically emphasized 
doctrinal mastery and adversarial skill while largely treating 
technological competence as peripheral or optional. Bar examinations 
rarely test technological literacy, law school curricula address it 
unevenly, and continuing education requirements tend to respond to 
failures after they occur. At the same time, billing structures and 
professional norms often penalize efficiency and experimentation, 
discouraging the disciplined adoption of tools that could otherwise 
enhance accuracy and access. The resulting competence divide is 
therefore not simply a matter of individual aptitude or caution, but a 
predictable consequence of institutional frameworks that have not yet 
recalibrated for AI-mediated practice. 

In that environment, specialization and delegation emerged as rational 
adaptations. Dedicated eDiscovery lawyers, consultants, vendors, and 
service providers filled an urgent need and brought technical expertise 
into cases. But over time, those adaptations carried unintended 
consequences. Trial lawyers and judges increasingly ceded direct 

 
 44. This assessment reflects the authors’ experience teaching and observing electronic 

discovery and litigation technology over more than two decades across judicial education 

programs, law school courses, and continuing legal education for practicing lawyers. During that 

period, comprehensive and practice-oriented eDiscovery education was offered sporadically and 

reached only a limited portion of the profession at any given time, even as discovery disputes 

increasingly turned on electronically stored information. As a result, many trial lawyers and 

judges reasonably relied on specialists, consultants, or vendors to manage discovery workflows 

rather than developing direct operational competence themselves. That adaptive response was 

rational under conditions of time pressure and limited educational capacity, but it had the 

unintended effect of diffusing strategic control over the discovery phase of litigation, with 

significant implications for leverage and outcomes. 
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engagement with discovery—the phase of litigation that shapes outcomes 
in the vast majority of cases—to specialists and external actors. Strategic 
control over the development of the evidentiary record became diffused, 
even as ethical responsibility remained with counsel of record and the 
court. That pattern of delegation worked, imperfectly, because earlier 
technologies assisted retrieval and organization without participating 
directly in synthesis, reasoning, or judgment. Generative AI cannot be 
absorbed in the same way. If AI literacy is treated as a niche specialty 
rather than a baseline professional competence, the divide will not merely 
persist; it will harden. The profession cannot afford to repeat this adaptive 
pattern. AI competence must be treated as foundational, and that 
responsibility must be shared among law schools, CLE and CJE 
providers, courts, firms, and individual lawyers and judges alike. 

This roadmap identifies four interlocking institutional levers—
formation, oversight, incentives, and coordination—through which the 
profession can respond deliberately while preserving flexibility and 
encouraging responsible innovation. The reforms proposed below are not 
intended to be aspirational. They respond directly to the failure modes 
identified in the preceding sections and are designed to guide deliberate 
institutional adaptation at a moment when technological acceleration 
leaves little margin for delay. 

A.  Formation: Legal Education and Licensure as Baseline 
Infrastructure 

Technological competence can no longer be treated as optional 
enrichment in legal education and licensure. If AI-assisted tools now 
shape how facts are synthesized, arguments developed, and evidence 
presented, then baseline professional formation must account for those 
realities. 

Law schools should integrate AI-related competence45 into core 
doctrinal courses rather than confining it to electives. Civil procedure 
courses should address AI-assisted discovery workflows and 
proportionality analysis under Rule 26 in technology-intensive cases. 
Evidence courses should engage authentication, provenance, and expert 
reliability challenges raised by AI-generated or AI-assisted materials. 
Professional responsibility courses should confront verification duties, 
confidentiality risks, and supervision obligations in AI-integrated 
practice.46 

 
 45. See, e.g., MODEL RULES OF PRO. CONDUCT r. 1.1 cmt. 8 (A.B.A. 2024); R. Regulating 

Fla. Bar 4‑1.1 cmt. (2024); Fla. Ethics Op. 24-1. 

 46. For example, at the University of Florida Levin College of Law, Master Legal Skills 

Professor William Hamilton integrates practical technology instruction into his eDiscovery 

courses through industry-standard tools and applied exercises, illustrating the feasibility of 

embedding technology competence within doctrinal instruction. See Univ. of Fla. Levin Coll. of 
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This integration need not train students to become technologists. Its 
purpose is conceptual and operational literacy: understanding what these 
systems do, where they fail, and how professional obligations attach to 
their use. Clinics and simulation courses are particularly well suited to 
reinforce disciplined workflows. For example, practice courses can 
require students to document verification steps for AI-assisted research 
memoranda and justify reliance on AI-generated summaries of records. 

Licensure standards should reinforce this foundation. Bar 
examinations need not test facility with particular tools, but they should 
assess understanding of recurring issues: eDiscovery obligations, Rule 26 
proportionality in technology-driven cases, authentication of digital 
evidence, AI-assisted drafting risks, and confidentiality exposure. 
Licensing has inevitably shaped curricula. If technological competence is 
examinable, it becomes foundational rather than discretionary, just as 
civil procedure and evidence once did. 

B.  Oversight: Judicial Engagement as System Stabilization 

Judges occupy a central position in managing the effects of 
technological change on litigation practice. Discovery rulings, 
evidentiary gatekeeping, and case management orders shape how AI tools 
are deployed and constrained in practice. 

Judicial education should therefore address, as part of core case-
management instruction, AI-assisted discovery, authentication disputes 
involving synthetic or AI-modified evidence, proportionality arguments 
where AI materially alters cost and scope, and disclosure expectations 
regarding AI use.47 Rule 26 conferences increasingly turn on 

 
Law, Electronic Discovery, Digital Investigations, and Evidence (William Hamilton, Master 

Legal Skills Professor) (describing the course as providing practical instruction in eDiscovery 

issues and introducing students to industry-standard electronic discovery tools), 

https://law.ufl.edu/academics/courses-and-syllabi/courses/electronic-discovery/ [https://perma.cc 

/8WSJ-LT33] (last visited Feb. 21, 2026). Similarly, Professor Craig Ball, Adjunct Professor at 

University of Texas School of Law, uses hands‑on, tool‑based, practical eDiscovery instruction 

in his teaching and training programs. See Univ. of Tex. Sch. of Law, Course Description: 

Electronic Discovery & Digital Evidence (Craig Ball, Adjunct Professor) (noting that the course 

includes practical demonstrations and hands‑on tool use) https://law.utexas.edu/courses/class-

details/20262/29574/ [https://perma.cc/Z573-KKK9] (last visited Feb. 21, 2026). 

 47. State and federal judicial education programs have increasingly incorporated electronic 

discovery, litigation technology, and AI-related issues into core continuing judicial education 

curricula, often through scenario-based instruction, bench memoranda, and simulated hearings 

rather than standalone technology sessions. These programs suggest that judges can develop 

functional literacy in emerging technologies sufficient to manage cases, evaluate disputes, and 

supervise counsel without becoming technical specialists. Programs offered through state judicial 

colleges, the National Center for State Courts, the Federal Judicial Center, and national judicial 

conferences reflect a shift toward integrating technology competence into mainstream judicial 

formation rather than treating it as peripheral. The routine handling of complex electronic 

discovery and evidentiary disputes by federal magistrate judges further illustrates that sustained 

https://law.utexas.edu/courses/class-details/20262/29574/
https://law.utexas.edu/courses/class-details/20262/29574/
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technological preparedness. When one party arrives with a sophisticated 
understanding of AI-assisted review, expert analysis tools, or data 
architecture and the other does not, the imbalance affects more than 
efficiency. It shapes negotiation leverage, scope determinations, and 
litigation trajectory. 

Evidentiary gatekeeping under Rules 901 and 702 likewise becomes 
more demanding. Judges must assess reliability and provenance where 
AI is used to summarize voluminous records, assist experts in forming 
opinions, or generate demonstratives and analyses. Judicial fluency 
allows courts to distinguish between legitimate assistance and 
impermissible substitution of judgment. 

Importantly, calibrated oversight should not discourage responsible 
use. Courts that understand AI tools can regulate them without reflexive 
prohibition—permitting their use for tasks such as expert witness 
management, early case assessment, and document drafting improvement 
while insisting on transparency and verification where accuracy and 
reliability are outcome-determinative.48 

C.  Incentives: Law Firm Practice, Client Expectations, and Access to 
Justice 

Law firm economics and client demands will significantly influence 
how AI is integrated into practice. Corporate clients increasingly expect 
efficiency, cost transparency, and technological sophistication. Firms that 
responsibly deploy AI to manage discovery, analyze records, assist in 
expert preparation, or improve drafting quality49 can advance Rule 1 
objectives while strengthening client trust and accountability. 

Incentives, however, must reward accuracy rather than volume. 
Responsible AI use requires verification protocols, documentation 
practices, and supervision standards embedded into training and 
evaluation. Treated this way, AI competence becomes a professional skill 
rather than a productivity shortcut. Where incentives instead discourage 
engagement or reward unchecked output, the competence divide deepens. 

 
exposure and education can produce judicial fluency in technologically complex matters without 

requiring technical specialization.  

 48. See Rodriguez, supra note 22, at 17; Lent & Paek, supra note 37.  

 49. The incentive effects discussed here are not limited to litigation practice. Office-based 

specialties such as mergers and acquisitions, real estate, trusts and estates, and transactional 

practice more generally face similar pressures regarding document quality, consistency, and 

efficiency. In those contexts, generative AI tools are increasingly used for document management, 

organization, draft comparison, issue spotting, and clarity of expression, raising parallel questions 

about competence, supervision, and incentive alignment. See generally Andrea Bucher, 

Comment, Navigating the Power of Artificial Intelligence in the Legal Field, 62 HOU. L. REV. 

819, 827 (2025). 
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AI also holds substantial promise for improving access to justice.50 
Properly governed, it can assist with form drafting, issue identification, 
and preliminary legal analysis in settings long constrained by cost and 
resource limitations. Public interest lawyers, legal aid organizations, and 
state court systems assisting pro se litigants are already among early 
beneficiaries of responsible AI use. Empirical studies suggest that AI 
tools can increase productivity and reduce time burdens across a wide 
range of legal service providers, particularly when paired with training 
and oversight.51 These advantages have direct implications for access to 
justice across the system. AI can assist individuals through self-help 
tools52 and improved pathways to representation, enabling providers at 
all levels to deliver services more efficiently and economically.53 It can 
also support courts and judges in modernizing processes that have 
historically impeded fair and timely outcomes,54 but only where users 
possess the competence to deploy these tools responsibly. 

The challenge is not whether AI should be used, but whether 
incentives encourage disciplined use rather than suppress engagement. 
Overly rigid restrictions risk concentrating effective AI use among 
already well-resourced actors while discouraging competence 

 
 50. See generally Drew Simshaw, Access to A.I. Justice: Avoiding an Inequitable Two-

Tiered System of Legal Services, 24 YALE J.L. & TECH. 150 (2022). 

 51. Colleen V. Chien & Miriam Kim, Generative AI and Legal Aid: Results from a Field 

Study and 100 Use Cases to Bridge the Access to Justice Gap, 57 LOY. L.A. L. REV. 903, 909 

(2025) (90% of legal aid professionals given free access to AI tools in the study indicated some 

level of productivity increase and 75% of participants indicated their intention to continue using 

tools). 

 52. Arming pro se litigants with self-help tools is not without potential complications. See 

Sean Steward, Are A.I. Lawyers a Legal Product or Legal Service?: Why Current UPL Laws Are 

Not up to the Task of Regulating Autonomous A.I. Actors, 53 HOFSTRA L. REV. 392 (2025)  

(stressing the importance of establishing a clear boundary between legal and non-legal work for 

autonomous AI systems); Maria E. Berkenkotter & Lino S. Lipinsky De Orlov, Can Robot 

Lawyers Close the Access to Justice Gap?, COLO. LAW. (Dec. 2024), https://cl.cobar.org/wp-

content/uploads/2024/11/PROFESSIONAL-CONDUCT-AND-LEGAL-ETHICS-DEC2024.pdf 

[https://perma.cc/6XY9-SLB7] (arguing that AI could help litigants who are unable to afford legal 

services; but warning that autonomous AI systems risk providing inaccurate legal information or 

engaging in the unauthorized practice of law). 

 53. See Drew Simshaw, Interoperable Legal AI for Access to Justice, 134 YALE L.J. F. 795, 

795–96 (2025) (arguing that it is time to confront the challenges to a gap in access to justice by 

tapping AI’s potential to assist self-help litigants, lawyers who serve them, and the courts where 

they seek justice).  

 54. The National Center for State Courts (NCSC) has established the AI Policy Consortium 

for Law & Courts to provide resources and a collaborative forum for AI adoption in state courts. 

The Consortium convenes court leaders, technologists, and policy experts to develop governance 

frameworks and pathways for the use of AI in the judiciary. See Nat’l Ctr. for State Courts, 

Artificial Intelligence (AI) Resources for Courts, https://www.ncsc.org/resources-courts/artificial-

intelligence-ai [https://perma.cc/5Y2L-Z83R] (last visited Feb. 18, 2026) (collecting materials 

and initiatives, including the AI Policy Consortium for Law & Courts, addressing policy 

development, governance, and implementation of AI technologies in state court systems). 

https://cl.cobar.org/wp-content/uploads/2024/11/PROFESSIONAL-CONDUCT-AND-LEGAL-ETHICS-DEC2024.pdf
https://cl.cobar.org/wp-content/uploads/2024/11/PROFESSIONAL-CONDUCT-AND-LEGAL-ETHICS-DEC2024.pdf
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development elsewhere.55 If AI literacy is treated as a professional 
priority, the technology can narrow both efficiency and access gaps. If it 
is suppressed, delegated, or driven underground, the divide hardens along 
familiar lines of resources, training, and institutional support. 

D.  Coordination: Standards, Guidance, and Institutional Alignment 

Fragmented responses invite inconsistency and strategic exploitation. 
Professional organizations, rulemakers, and courts should work toward 
shared baseline principles and guidance that align with existing doctrine 
rather than displace it. 

Those principles are familiar: verification responsibility remains 
nondelegable; confidentiality obligations apply fully to AI-assisted 
workflows; AI-generated or AI-assisted materials are subject to 
discovery under established rules; and technological competence is 
integral to professional responsibility. Coordination does not require 
uniform rules or tool-specific mandates. It requires clarity about 
expectations and transparency about risk. 

The profession has coordinated effectively in the past, most notably 
in its response to electronic discovery, through a combination of 
advisory‑committee amendments,56 judicial education, and the 
articulation of professional best practices. AI demands a similar 
collaborative approach, one that balances innovation with stability while 
preserving doctrinal continuity. 

Taken together, these four institutional levers—formation, oversight, 
incentives, and coordination—define the conditions under which 
generative AI can be integrated without undermining fairness or 
legitimacy. None is sufficient alone. Education without oversight risks 
misplaced confidence; oversight without incentives breeds evasion; 
coordination without formation lacks traction. These interdependencies 
are illustrative rather than exhaustive: they identify the points at which 
institutional engagement can convert technological acceleration from a 
source of distortion into a source of stability. The Conclusion returns to 
why that conversion is no longer optional. 

VII.  CONCLUSION: COMPETENCE, LEGITIMACY, AND THE INTEGRITY OF 

THE SYSTEM 

Generative artificial intelligence does not introduce an entirely new 
problem so much as it exposes a longstanding one. For decades, the legal 
profession has tolerated uneven technological competence, absorbing 
new tools incrementally through litigation, education, and doctrine. That 
model proved workable when technology assisted retrieval and 

 
 55. See Rodriguez, supra note 22, at 17; Lent & Paek, supra note 37. 

 56. See supra note 9. 
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organization without reshaping authorship, analysis, or judgment. AI 
alters that equilibrium. It operates directly on the core substrates of 
litigation: facts, narrative, analysis, and persuasion. 

The central risk is not that AI will replace lawyers or judges. It is that 
uneven mastery of AI will recalibrate the adversarial system in ways 
doctrine alone cannot correct. When AI-competent participants can 
synthesize records, test theories, and frame narratives at machine speed, 
while others cannot reliably verify outputs or detect distortion, 
foundational assumptions begin to strain. Procedural fairness depends on 
informed participation. Adversarial testing presupposes a shared baseline 
of competence. Where that baseline fractures, legitimacy erodes. 

Ethical doctrine exposes this competence divide, but it cannot close 
it. Sanctions and disciplinary proceedings operate after distortion has 
occurred. Standing orders and certification requirements reinforce 
existing duties of candor and diligence, but they do not build capacity. 
The structural risks posed by generative AI therefore require earlier and 
more deliberate institutional intervention—through education, judicial 
engagement, incentive alignment, and coordinated standards—rather 
than episodic enforcement alone. 

Rule 1 provides the governing principle. Artificial intelligence can 
advance the just, speedy, and inexpensive determination of actions by 
improving accuracy, efficiency, and access when it is used with 
understanding, verification, and oversight. Rule 26 proportionality, 
evidentiary gatekeeping, and existing professional responsibility 
doctrines already supply the doctrinal framework. What is required is the 
competence to apply those doctrines meaningfully in an AI-mediated 
environment. That competence cannot be left to individual initiative or 
ad hoc adaptation alone. It depends on coordinated engagement by law 
schools, courts, firms, and the profession’s licensing and training 
institutions. 

AI competence also carries direct implications for access to justice. 
When responsibly integrated, generative tools can reduce cost, compress 
time, and expand the capacity of lawyers and courts to serve clients who 
have long been priced out of meaningful representation. That potential 
will not be realized if institutional responses emphasize restriction over 
disciplined use. Guardrails that discourage engagement or treat AI as 
presumptively suspect risk hardening the very competence divide they 
seek to prevent, concentrating effective use among well-resourced actors 
while leaving others behind. 

The legal profession has navigated comparable technological 
transitions before. Electronic discovery, TAR, and digital evidence each 
required recalibration. The difference now is velocity. Adaptation must 
occur before distortion becomes structural. The choice is no longer 
whether AI will shape litigation; it already does. The question is whether 
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courts, educators, firms, and lawyers will engage AI deliberately, with 
shared responsibility for competence and verification, or allow uneven 
adaptation to redefine fairness by default. 

AI can strengthen the legal system’s core functions if integrated with 
discipline and care. Without that collective effort, the competence divide 
will widen along familiar lines of resources and access, and procedural 
legitimacy will erode predictably. The profession’s task is therefore not 
to resist AI, nor to romanticize it, but to govern it—by ensuring that the 
tools now shaping legal judgment are matched by the competence 
required to use them responsibly. 
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APPENDIX 

Because courts are already confronting these issues in real cases, we 
conclude with a practical framework for judicial case management. 

APPENDIX A: PRACTITIONER AND JUDICIAL CASE MANAGEMENT 

GUIDANCE 

(Non-Doctrinal Supplement) 

This Appendix is intended as a practical supplement to the analysis in 
Parts IV through VI of this Article. It translates the doctrinal, institutional, 
and ethical considerations discussed in the main text into concrete case-
management guidance for judges and litigants confronting the use of 
artificial intelligence in planning, discovery, evidentiary proceedings, 
and motion practice. Because its purpose is operational rather than 
analytical, the Appendix adopts a checklist and bullet-point format 
designed for practical reference and use. Nothing in this Appendix is 
intended to propose new procedural rules, alter existing doctrine, or 
impose tool-specific mandates; instead, it illustrates how established 
principles of proportionality, evidentiary gatekeeping, and professional 
responsibility may be applied in an AI-mediated litigation environment. 
This Appendix is illustrative, not exhaustive, and is intended to assist—
not constrain—judicial discretion. 

1.  Framing the Issue Early: Case Management and Rule 26(f) 

Generative AI should be addressed early, not reactively. 
 
At initial case management conferences, Rule 26(f) conferences, and 

follow-up proceedings, courts may appropriately inquire—without 
mandating disclosure of work product—whether and how AI tools are 
being used in discovery workflows, document review, expert preparation, 
or factual synthesis. The goal is not surveillance, but informed 
proportionality. 

Key considerations include: 
 
• Whether AI materially affects the scope, cost, or sequencing of 

discovery. 
• Whether AI-assisted review or summarization changes 

preservation or production strategies. 
• Whether one party’s technological preparedness significantly 

exceeds the other’s in ways that may affect fairness. 
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Courts retain broad discretion to tailor discovery plans. AI 
competence disparities are relevant to proportionality analysis where they 
affect access to information or litigation leverage. 

2.  Discovery Oversight: Proportionality, Transparency, and 
Verification 

Generative AI may legitimately be used to: 
 
• assist with document review and prioritization, 
• summarize voluminous records, 
• identify themes or timelines,  
• support expert witness preparation. 
 
However, courts should remain attentive to verification protocols. 

Where AI-generated summaries or analyses are relied upon, parties 
should be prepared to explain: 

 
• how outputs were verified, 
• whether underlying source materials were preserved and 

reviewed,  
• how human judgment was exercised. 
 
The inquiry is familiar. It mirrors long-standing scrutiny of expert 

methodologies and TAR workflows. The focus remains on 
reasonableness and defensibility, not perfection. 

3.  Motion Practice and Submissions: Accuracy Over Volume 

Courts may reasonably expect that filings—whether AI-assisted or 
not—reflect independent verification. 

Standing orders or local practices that require certification of accuracy 
reinforce existing duties of candor and competence. They should be 
framed to encourage responsible use, not deter innovation. The 
emphasis should be on results and process, not tool selection. 

Judges should remain alert to: 
 
• unusually polished but shallow analysis, 
• factual summaries untethered from record citations, and 
• arguments that appear authoritative but lack doctrinal grounding. 
 
These are not new concerns. AI increases their frequency and 

plausibility. 
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4.  Evidence and Trial: Authentication and Expert Reliability 

Generative AI intensifies traditional evidentiary questions. 
 
When AI-generated or AI-assisted materials are offered at trial—

whether summaries, demonstratives, expert analyses, or media—courts 
should apply familiar standards: 

 
• Rule 901 for authentication and provenance, 
• Rule 702 for expert reliability and methodology. 
 
The presence of AI does not lower the threshold. It raises the need for 

clarity. Judges may require parties to explain: 
 
• authorship and generation processes, 
• source data integrity, 
• steps taken to detect manipulation or error. 
 
The burden of challenging AI-influenced evidence may be uneven. 

Courts should be attentive to that asymmetry in managing expert disputes 
and evidentiary hearings. 

Addressing evidentiary issues early permits sufficient opportunity for 
both sides to address complex authentication and admissibility issues 
with expert assistance. 

5.  Judicial Posture: Regulation Without Overreaction 

Effective judicial management of AI requires neither technical 
mastery nor categorical bans. It requires conceptual fluency. 

Courts that understand what generative AI does—and does not do—
are better positioned to: 

 
• permit beneficial uses (efficiency, access, clarity), 
• require safeguards where accuracy and reliability are critical, 
• avoid chilling legitimate innovation. 
 
The objective is stability, not stasis. 

6.  The Throughline: Competence as System Integrity 

Generative AI is best understood as a stress test for the litigation 
system. It magnifies both skill and error. Judicial case management 
remains the primary stabilizing force. 

By integrating AI awareness into local rules, case management, 
discovery oversight, evidentiary rulings, and ethical enforcement, courts 
can ensure that technological acceleration serves—rather than 
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undermines—the core commitments of fairness, accuracy, and public 
confidence. 
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