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INTRODUCTION

As part of the Infrastructure Investment and Jobs Act (I1JA), signed
by President Joe Biden in November 2021, Congress provided $42.5
billion for broadband deployment, mapping, and adoption projects
through the Broadband Equity, Access, and Deployment (BEAD)
program, with the stated goal of directing the funds to close the so-called
“digital divide.”* But actions by pole owners—such as refusing to allow
broadband companies to attach their lines on reasonable and
nondiscriminatory terms—threaten to slow broadband deployment
significantly.

In a letter dated June 22, 2023 to then-Assistant Attorney General
Jonathan Kanter, Senator Mike Lee (R-Utah) argued that the U.S.

* Ben Sperry is a senior scholar of innovation policy at the International Center for Law
& Economics (ICLE). ICLE has received financial support from numerous companies and
individuals, including firms with interests both supportive of and in opposition to the ideas
expressed in this and other ICLE-supported works. Unless otherwise noted, all ICLE support is
in the form of unrestricted, general support. The ideas expressed here are the authors’ own and do
not necessarily reflect the views of ICLE’s advisors, affiliates, or supporters.

** QGeoffrey A. Manne is ICLE’s president and founder.

*** Kristian Stout is ICLE’s director of innovation policy.
1. 47 U.S.C. § 1702(b) (2018).
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Department of Justice (DOJ) should take action to address abuses of the
pole-attachment process by local power companies (LPCs) regulated by
the Tennessee Valley Authority (TVA).2 Senator Lee’s concern is that
such abuses threaten to slow broadband deployment, especially to rural
areas served by the TVA and the LPCs.®> Among the abuses he details are:

» Delaying or refusing to negotiate pole-attachment agreements
with competitive broadband-service providers, including when
the TVA LPC provides broadband service (itself or through a joint
venture agreement) or is interested in doing so;

 Initially refusing to negotiate pole-attachment agreements that
would enable competitive broadband-service providers to obtain
permits in sufficient time to meet federal grant deadlines;

» Refusing to review pole-attachment applications on a scale or at
the pace necessary to complete broadband projects in a
timeframe required by federal grant programs;

« Refusing to follow the standard industry practice of approving a
contractor to process pole-access applications in a timely manner
when the utility’s staff is insufficient to do the work, even when
the broadband-service provider is willing to pay the entire bill for
the contractor; and

« Refusing to process pole-attachment applications and failing to
respond to provider outreach regarding the processing of
applications for months on end.*

Section 224 of the Communications Act exempts municipal and
electric-cooperative (co-op) pole owners, such as the LPCs, from
oversight by the Federal Communications Commission (FCC).> At the
same time, the TVA’s authority over pole attachments is not subject to
oversight by state governments.® This loophole means that it is the TVA,
not the FCC, that sets the rates for pole attachments. The TVA’s rates are

2. Seeinfra Appendix A [hereinafter “Lee Letter”].

3. Broadband Assessment Report, TeENN. VALLEY AuTH. (Dec. 2022),
https://www.tva.com/energy/technology-innovation/connected-communities/broadband-
assessment-report [https://perma.cc/MG67-6UX8].

4. See Lee Letter, supra note 2, at 1-2.

5. See 47 U.S.C. § 224(a)(1) (2018) (“The term ‘utility’ means any person who is a local
exchange carrier or an electric, gas, water, steam, or other public utility, and who owns or controls
poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications.
Such term does not include any railroad, any person who is cooperatively organized, or any person
owned by the Federal Government or any State.”).

6. See Lee Letter, supra note 2, at 1.


https://www.tva.com/energy/technology-innovation/connected-communities/broadband-assessment-report
https://www.tva.com/energy/technology-innovation/connected-communities/broadband-assessment-report
https://www.tva.com/energy/technology-innovation/connected-communities/broadband-assessment-report
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significantly higher than those of the FCC,” and the TVA’s LPCs often
can agloid the access requirements typically required by states and the
FCC.

But avoiding state and FCC regulatory oversight is not the only
loophole that the TVA and its LPCs can exploit: the TVA and the
government-owned LPCs also may not be subject to antitrust law.® The
TVA and its LPCs hold a resource critical for broadband deployment,
while it is essentially impossible for private providers to build competing
pole infrastructure.'® In situations like this, government entities that
participate as firms in the marketplace—known in the literature as “state-
owned enterprises” (SOEs)—should be subject to antitrust law in order
to ensure access by private competitors.

Senator Lee is correct that the DOJ should examine the practices of
the TVA and its LPCs under antitrust law. Antitrust clearly applies to
those LPCs that are private co-ops, which have no immunities. But
Congress should clarify that the TVA and government-owned LPCs are
likewise subject to antitrust law when they act according to their
“commercial functions” or as “market participants.” Congress should
also consider bringing the TVA and all of its LPCs under the purview of
the FCC’s Section 224 authority over pole attachments.

I. THE LAW & ECONOMICS OF STATE-OWNED LPCS AND RURAL
ELECTRICAL COOPERATIVES (RECS)

A. The Competition Economics of State-Owned Enterprises

SOEs’ incentives differ from those of privately owned businesses.
Most notably, while a private business must pass the profit-and-loss test,
SOEs often are not subject to the same constraints.! This difference may

7. Appendix L: Pole Attachment Fee Formulas Adopted by TVA and the FCC, TENN.
ADVISORY COMM’N ON INTERGOVERNMENTAL RELS. (Jan. 2017), https://www.tn.gov/content/
dam/tn/tacir/commission-meetings/january-2017/2017January_BroadbandAppL.pdf [https://
perma.cc/6K4C-3UTT7].

8. See Lee Letter, supra note 2, at n.4.

9. See Webster Cnty. Coal Corp. v. Tenn. Valley Auth., 476 F. Supp. 529, 532 (W.D. Ky.
1979) (“This Court finds . . . and holds that [the TVA], as an agency and instrumentality of the
federal government, is exempt from liability under the antitrust laws.”).

10. See, e.g., Ben Sperry, Antitrust and FCC Oversight Are Needed to Promote Broadband
Deployment in the Tennessee Valley, TRUTH ON THE MARKET (Aug. 2, 2023), https://truthonthe
market.com/2023/08/02/antitrust-and-fcc-oversight-are-needed-to-promote-broadband-deploy
ment-in-the-tennessee-valley/?utm_source=chatgpt.com [https://perma.cc/H5W6-QQ8Q].

11. Organisation for Economic Co-operation and Development, State-Owned Enterprises
as Global Competitors, OECD 134 (Dec. 8, 2016), https://www.oecd.org/en/publications/state-
owned-enterprises-as-global-competitors_9789264262096-en.html  [https://perma.cc/P388-TM
LK] (“While most of these policies explicitly give public and private businesses equal rights and
obligations, the extent to which competition policies and laws apply to different types of
government businesses differs.”).


https://ustelecom.org/wp-content/uploads/documents/USTelecom-Ex-Parte-Pole-Data-2017-11-21.pdf
https://www.tn.gov/content/dam/tn/tacir/commission-meetings/january-2017/2017January_BroadbandAppL.pdf
https://www.tn.gov/content/dam/tn/tacir/commission-meetings/january-2017/2017January_BroadbandAppL.pdf
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manifest through: (1) setting up legal SOE monopolies against which no
other firm can compete; (2) exempting SOEs from otherwise generally
applicable laws; (3) extending explicit subsidies to SOEs, whether in the
form of taxpayer-financed appropriations or government-backed bonds
(which the government explicitly or implicitly promises to repay, if
necessary); or (4) cross-subsidies from other government-owned
monopoly businesses.

As a result, SOEs do not need to maximize profits (with Armen
Alchian’s caveat that private market participants may be modeled as
profit maximizers even if that isn’t their true motivation'?) and can pursue
other goals.™ In fact, this is exactly why some supporters of SOEs like
them so much: SOEs can pursue the so-called “public interest” by
providing ostensibly high-quality products and services at what are often
below-market prices.

But this freedom comes at a cost: not only can SOEs inefficiently
allocate societal resources away from their highest-valued uses, but they
may have greater incentives than private entities to abuse their positions
in the marketplace.™® As David E.M. Sappington and J. Gregory Sidak
put it:

[W]hen an SOE values an expanded scale of operation in
addition to profit, it will be less concerned than its private,
profit-maximizing counterpart with the extra costs
associated with increased output. Consequently, even
though an SOE may value the profit that its anticompetitive
activities can generate less highly than does a private profit-
maximizing firm, the SOE may still find it optimal to pursue
aggressively anticompetitive activities that expand its own
output and revenue. To illustrate, the SOE might set the price
it charges for a product below its marginal cost of
production, particularly if the product is one for which
demand increases substantially as price declines. If
prohibitions on below-cost pricing are in effect, an SOE may

12. See generally Armen A. Alchian, Uncertainty, Evolution, and Economic Theory, 58 J.
PoL. Econ. 211 (1950).

13. Brigitta Jakob, Performance in Strategic Sectors: A Comparison of Profitability and
Efficiency of State-Owned Enterprises and Private Corporations, 25 PARK PLACE ECONOMIST 9,
9 (2017) (stating that traditionally SOEs have been used to assist the government to achieve non-
economic goals rather than focusing on maximizing profits).

14. See, e.g., JONATHAN SALLET, BROADBAND FOR AMERICA’S FUTURE: A VISION FOR THE
2020s 50-51 (2019), https://www.benton.org/sites/default/filessBBA_full_F5_10.30.pdf [https://
perma.cc/E9NU-LRIF].

15. Organisation for Economic Co-operation and Development, State-Owned Enterprises
and Corruption, OECD 34-36 (Aug. 27, 2018), https://www.oecd.org/content/dam/oecd/en/
publications/reports/2018/08/state-owned-enterprises-and-corruption_g1g90ch1/978926430305
8-en.pdf [https://perma.cc/P7PT-K5D3] (discussing how SOEs and their employees are
susceptible to abusing their power).


http://www.wodetaixue.com/pdf/20639afb94ec-81ee-4847-be99-cc8c24da67bd.pdf
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have a strong incentive to understate its marginal cost of
production or to over-invest in fixed operating costs so as to
reduce variable operating costs. A public enterprise may also
often have stronger incentives than a private, profit-
maximizing firm to raise its rivals’ cost and to undertake
activities designed to exclude competitors from the market
because these activities can expand the scale and scope of
the SOE’s operations.*®

Here, entities like the TV A and many of the government-owned LPCs
that sell the electricity it produces are simply not subject to the same
profit-and-loss test that a private power company would be. Even more
importantly for the discussion of broadband buildout, many of these
government-owned LPCs also provide (or intend to provide) broadband
services, effectively using their position as a monopoly provider of
electricity to cross-subsidize their entry into the broadband marketplace.
Moreover, LPCs often own the electric poles and control decisions about
whether and at what rates to rent them to third parties (subject to TVA
rate regulations), including to private broadband providers that may
compete with the LPCs’ municipal-broadband offerings.*’

This raises two significant issues for competition policy:

1) Because government-owned municipal-broadband providers
focus on speed and price, rather than profitability, they can
sometimes offer greater speeds at lower prices than private
providers, deterring private buildout and competition using
what, in other contexts, would be referred to as “predatory
pricing” (i.e., the government can use its unique monopoly
advantages to indefinitely set prices too low)*®; and

2) LPCs that offer municipal-broadband services can raise rivals’
costs by refusing to deal with private broadband providers that
want to attach equipment to their poles (an “essential facility” or

16. David E.M. Sappington & J. Gregory Sidak, Competition Law for State-Owned
Enterprises, 71 ANTITRUST L.J. 479, 499 (2003).

17. See Proposed Board Resolution (Pole Attachments), TENN. STATE Gov’T 6-9,
https://www.tn.gov/content/dam/tn/tacir/commission-meetings/2016-december/2016December_
BroadbandAppJ.pdf [https://perma.cc/8SNLW-YLR5] (providing background information on pole
ownership and how usage rates are calculated).

18. See Ben Sperry, Islands of Chaos: The Economic Calculation Problem Inherent in
Municipal Broadband, TRuTH ON THE MARKET (Sept. 3, 2020), https://truthonthemarket.com/
2020/09/03/islands-of-chaos-the-economic-calculation-problem-inherent-in-municipal-broad
band [https://perma.cc/4JHR-3Q4P].


https://truthonthemarket.com/2020/09/03/islands-of-chaos-the-economic-calculation-problem-inherent-in-municipal-broadband/
https://truthonthemarket.com/2020/09/03/islands-of-chaos-the-economic-calculation-problem-inherent-in-municipal-broadband/
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“critical input”) or by offering access only on unreasonable and
discriminatory terms.

In Verizon Communication Inc. v. Law Offices of Curtis V. Trinko
LLP,%® the U.S. Supreme Court explained the reasoning behind a very
limited duty to deal under antitrust law: “Compelling . . . firms to share
the source of their advantage is in some tension with the underlying
purpose of antitrust law, since it may lessen the incentive for the
monopolist, the rival, or both to invest in those economically beneficial
facilities.”?

In sum, a private market participant is constantly looking to acquire
monopoly power by innovating and better serving customers, and
temporary monopolies—acquired through a legitimate competitive
process—are not unlawful. If successful, this process provides incentive
for more innovation and competition, including incentives for
competitors to build their own infrastructure.

This is not so when it comes to SOESs, which can prevent competition
in a way that private market participants cannot, due to their special
access to legal mechanisms like eminent domain, taxes, below-market-
rate loans, government grants of indefinite monopolies, and cross-
subsidies from their own monopolies in adjacent markets.?* As a result,
SOEs possess both a special ability and incentive to raise rivals’ costs
through refusals to deal or predatory pricing.

Ironically, the lack of a profit motive makes SOEs uniquely positioned
to harm competition.?2 Thus, it makes sense to impose on SOEs a duty to
deal on reasonable and nondiscriminatory terms when it comes to pole
attachments.

B. The Economics of Co-Ops?

According to the National Rural Electric Cooperative Association, the
trade association for RECs:

19. Verizon Commc’ns v. Law Offices of Curtis v. Trinko, LLP, 540 U.S. 398 (2004).

20. Id. at 408-09.

21. Corporate Governance of State-Owned Enterprises, WORLD BANK GRrp. 1, 36-37,
https://openknowledge.worldbank.org/server/api/core/bitstreams/f01135d1-9f3c-5b85-9clc-1a
765bda00f5/content  [https://perma.cc/DSH9-8YYE] (reviewing the legal benefits SOEs
throughout the world receive like tax exemptions, favorable government loan arrangements, land-
use benefits, and generally preferential treatment).

22. State-Owned Enterprises as Global Competitors, supra note 11, at 98-99 (considering
the how the benefits SOEs are granted inherently hinder private companies).

23. Adapted from Ben Sperry, Broadband Deployment, Pole Attachments, & the
Competition Economics of Rural-Electric Co-ops, TRUTH ON THE MARKET (Aug. 16, 2023),
https://truthonthemarket.com/2023/08/16/broadband-deployment-pole-attachments-the-competi
tion-economics-of-rural-electric-co-ops/ [https://perma.cc/594J-65QS].


https://truthonthemarket.com/2023/08/16/broadband-deployment-pole-attachments-the-competition-economics-of-rural-electric-co-ops/
https://truthonthemarket.com/2023/08/16/broadband-deployment-pole-attachments-the-competition-economics-of-rural-electric-co-ops/
https://truthonthemarket.com/2023/08/16/broadband-deployment-pole-attachments-the-competition-economics-of-rural-electric-co-ops/
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» Co-ops serve 56% of the U.S. landmass and 88% of the nation’s
counties, including 93% of the 353 persistent poverty counties.

» Co-ops account for roughly 13% of all electricity sold in the
United States.

« More than 90% of electric co-ops serve territories where the
average household income is below the national average. One in
six co-op consumer-members lives at or below the poverty line.

» Co-ops serve an average of eight consumer-members per-mile of
electric line, but this average masks the extremely low-density
population of many co-ops. If the handful of large co-ops near
cities were removed, the average would be lower.

« More than 100 electric co-ops provide broadband service and
more than 200 co-ops are exploring the option and conducting
feasibility studies to do so0.%*

There are some important differences between electric co-ops and
investor-owned power companies. Most importantly, co-ops are owned
by their consumers.?®> Economics helps explain why this form of
organization could be pro-competitive in some situations, but the history
of RECs suggests that government support and corporate rules particular
to co-ops are the main reasons that we continue to rely on co-ops to
distribute electricity in rural areas of the United States.?® As a result,
RECs—especially those that distribute electricity generated and
transmitted by the TVA—have incentives more like those of SOEs than
private firms.

In other words, RECs also have the incentive and ability to act
anticompetitively—e.g., by refusing to deal with private broadband
providers who wish to attach to the poles they own.

1. Why Do We Have So Many RECs?

The classic law and economics examination of firms’ choice of
business organization comes from Henry Hansmann, in his book The
Ownership of Enterprise.?” He explained that the choice of ownership for
any firm is driven by costs. The form that is chosen by a particular firm
“minimizes the total costs of transactions between the firm and all of its
patrons.”?® These costs include both transaction costs with those patrons

24. See Brian O’Hara, Rural Electrical Cooperatives: Pole Attachment Policies and Issues,
NRECA 2 (June 2019), https://www.cooperative.com/programs-services/government-relations/
regulatory-issues/documents/2019.06.05%20nreca%20pole%20attachment%20white%20paper
_final.pdf [https://perma.cc/BGS8-P2RJ].

25. 1d. at 4.

26. Seeinfra Part 1.B.1.

27. HENRY HANSMANN, THE OWNERSHIP OF ENTERPRISE (2000).

28. Id. at21.


https://www.cooperative.com/programs-services/government-relations/regulatory-issues/documents/2019.06.05%20nreca%20pole%20attachment%20white%20paper_final.pdf
https://www.cooperative.com/programs-services/government-relations/regulatory-issues/documents/2019.06.05%20nreca%20pole%20attachment%20white%20paper_final.pdf
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who are not owners, and the costs of ownership, such as monitoring and
controlling the firm.?°

Hansmann argued that the form of consumer-owned co-ops
predominates in the distribution of electricity in rural areas because of the
threat of natural monopoly, where high barriers to entry and startup costs
suggest that one firm is likely to dominate.®® This is particularly true in
geographic areas with low population densities, because the costs of
building out infrastructure are extremely high per individual consumer.
As such, consumers would likely be subject “to serious price exploitation
if they were to rely on market contracting with an investor-owned firm.”3!
Thus, the choice is among rate regulation of an investor-owned utility,
municipal ownership, or consumer ownership through a co-op.

Hansmann argued that consumer co-ops best align “the firm’s
interests with those of its consumers” because they have lower overall
costs than other forms of ownership in rural areas.®? This is because
electricity is a “highly homogeneous [commodity] with few important
quality variables that affect different users differently.”3® Moreover,
relatively stable farm and nonfarm residential households account for the
overwhelming majority of the membership and demand for electricity in
rural areas, “creating a dominant group of patrons with relatively
homogenous interests.”*

As a result, the costs of monitoring and controlling these natural
monopolies are relatively lower for the consumers as owners than they
would be as citizens overseeing a public utility commission in charge of
regulating an investor-owned utility, or a board in charge of a municipally
owned utility.

On the other hand, the history of RECs suggests that their formation
and persistence may be more due to government intervention than as a
market response to consumer demand.®® As Hansmann himself
recognized, RECs received significant public subsidies in the form of
below-market loans from the Rural Electrification Administration
(REA), though he argues that these loans were not significant subsidies
for the first fifteen years; exemption from federal corporate income tax;
and preferential access to power generated by the TVA.3¢ On top of that,
the REA essentially organized many co-ops in their early days.%’

29. Id.

30. Seeid. at 169.

31. Id.

32. 1d. at 170.

33. HANSMANN, supra note 27, at 170.

34. Id.

35. See infra notes 39-45 and associated text.
36. See HANSMANN, supra note 27, at 173.
37. Seeid.
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Nonetheless, Hansmann argues:

These subsidies have undoubtedly been important in
encouraging the formation and growth of cooperative
utilities, and therefore the great proliferation of rural electric
cooperatives does not provide an unbiased test of the
viability of the cooperative form. Evidently, however, the
federal subsidies have not been critical to the success of
cooperatives in the electric power industry. Even before the
federal programs were enacted, there already existed forty-
six rural electric cooperatives operating in thirteen different
states. Also, as already noted, there was no net interest
subsidy to the cooperatives for the first fifteen years of the
REA. And in its early years, the REA also offered low -
interest loans to investor-owned utilities that wished to
extend service into rural areas, but found little interest in
these loans among the latter firms.®

However, in a 2018 law-review article, Debra C. Jeter, Randall S.
Thomas, & Harwell Wells systematically detail the great lengths to which
the REA went to organize co-ops in rural areas.®® The authors
convincingly argue that the co-op model was not adopted as a market
response, but primarily due to the REA’s organizational efforts and the
subsidies bestowed upon them.

Even if RECs were a market response to natural monopoly in rural
areas at the time of their adoption, that does not mean that they would
necessarily continue to be the most economically efficient model. At a
given point in time, economies of scale and high costs of entry may mean
that the market can only support one firm (i.e., natural monopoly). But
over the last eighty to ninety years, underlying conditions that may have
made co-ops the most efficient model may have changed. As identified
by scholars from the International Center for Law & Economics:

[I]n any given market at a given time, there is likely some
optimal number of firms that maximizes social welfare. That
optimal number—which is sometimes just one and is never
the maximum possible—is subject to change, as
technological shocks affect the dominant paradigms
controlling the market. The optimal number of firms also
varies with the strength of scale economies, such that
consumers may benefit from an increase in concentration if
economies of scale are strong enough.... And it is

38. Id.at173.

39. See Debra C. Jeter et. al., Democracy and Dysfunction: Rural Electrical Cooperatives
and the Surprising Persistence of the Separation of Ownership and Control, 70 ALA. L. Rev. 361,
372-95 (2018) (noting extensive subsidies and REA organization efforts).
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important to remember that the market process itself is not
static. When factors change—whether a change in
demographics or population density, or other exogenous
shocks that change the cost of deployment—there will be
corresponding changes in available profit opportunities.
Thus, while there is a hypothetical equilibrium for each
market—the point at which the entry of a new competitor
could reduce consumer welfare—it is best to leave entry
determinations to the market process.*°

In fact, as Jeter, Thomas, & Wells argue, rules particular to the co-op
model make it nearly impossible to change the form of ownership through
merger or acquisition.** These rules—adopted as part of the model acts
promoted by the REA—prevent what the great Henry Manne called “the
market for corporate control” that would otherwise discipline co-op
managers.*?

As has been noted by even the strongest supporters of the co-op
model**—and seemingly undermining Hansmann’s assessment that
consumer-ownership is the most effective form of organization for these
entities—RECs suffer from a lack of oversight by consumer-owners, with
very few ever showing up to even vote for their board of directors:**

40. Geoffrey A. Manne et al., A Dynamic Analysis of Broadband Competition: What
Concentration Numbers Fail to Capture, ICLE 28, 32 (June 2021) , https://laweconcenter.org/wp-
content/uploads/2021/06/A-Dynamic-Analysis-of-Broadband-Competition.pdf
[https://perma.cc/4TIC-5S2G].

41. Jeter et al., supra note 39, at 419-39.

42. See Henry G. Manne, Mergers and the Market for Corporate Control, 73 J. PoL. ECON.
110, 110 (1965).

43. See John Farrell et al., Report: Re-Member-ing the Electric Cooperative, INST. FOR
LocAL SELF-RELIANCE (Mar. 29, 2016), https://ilsr.org/report-remembering-the-electric-
cooperative/#Missing%20Members [https://per ma.cc/DWD9-XTEG] (“More than percent of
cooperatives have voter turnouts of less than 10 percent [] including Wilson’s Jackson Energy
Cooperatives, which averages just under 3 percent turnout.”).

44, 1d.


https://laweconcenter.org/wp-content/uploads/2021/06/A-Dynamic-Analysis-of-Broadband-Competition.pdf
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This lack of oversight from the ownership means that the board of
directors can engage in all kinds of abuses, as detailed extensively by
Jeter, Thomas, and Wells.*®

Without sufficient incentives for consumer-owner oversight or a
functioning market for corporate control, there is no basis to conclude
that RECs remain the best business model for distributing electricity.
Their ubiquity is more due to the REA’s organizational efforts and
ongoing government benefits—in the form of subsidies, tax exemptions,
and preferences from the TVA—than market demand.

2. The Competition Economics of RECs and Pole Attachments

Due to the privileged position enjoyed by RECs, particularly those
that distribute electricity from the TVA, RECs have a unique ability and
incentive to act anticompetitively toward broadband providers that want
to attach to the poles the RECs own.*®

Much like municipally owned electricity distributors, RECs are not
motivated solely by profit maximization. RECs also have similar
advantages, like access to eminent domain, below-market loans, tax
exemptions, and the ability to cross-subsidize entry into a new market
(like broadband) from its dominant position in electricity distribution.

On the other hand, unlike municipally owned electricity distributors,
RECs can go out of business and thus must earn sufficient revenues,
which remain an ongoing concern.*” This means that the incentives for
RECs to act anticompetitively are at least as strong as those of investor-

45. Jeter et al., supra note 39, at 397—400.
46. Sperry, supra note 23.
47. 1d.
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owned firms and may be even as strong as those of state-owned
enterprises. This is especially notable, when so many RECs either have
entered or are planning to enter the broadband market.*®

In such cases, there are strong incentives for RECs to refuse to deal
with private broadband providers that are trying to deploy in—and
introduce competition to—their rural areas, as Senator Lee’s recent letter
to the U.S. Department of Justice suggests, many of these co-ops have
done exactly that.*®

The economic logic that drives a limited duty to deal under antitrust
law is that enforced sharing rarely makes sense because it reduces the
incentives to build infrastructure.’® However, creating new rural
infrastructure (like poles) is cost-prohibitive—at least, without the same
subsidies, eminent-domain power, and other advantages that RECs have
historically enjoyed.>! Thus, RECs may rightfully have a duty to deal
with broadband providers on a reasonable and nondiscriminatory basis.

Moreover, many RECs receive little oversight from rate regulators
when it comes to pole attachments. And when they do, like those RECs
that distribute electricity from the TVA, the formula allows for much
higher rates than the FCC would allow.>? As a result, pole costs are much
higher for broadband companies dealing with poles owned by co-ops and
municipalities that are not subject to the FCC’s authority.>

Runaway Pole Costs

REGULATED: CO-OP OWNED: MUNI OWNED:
$684 per pole 51539 per pole 51486 per pole
x 18 poles per mile x18 poles per mile X 18 poles per mile

$12312 poles per mile $277.02 poles per mile $267.48 poles per mile

48. Id.

49. See Lee Letter, supra note 2, at 1-2.

50. See Trinko, 540 U.S. at 408-09.

51. Undergrounding: Hidden Lines, Hidden Costs, NorRTH AM. Woob PoLE COUNCIL, 3, 3—
4, https://woodpoles.org/wp-content/uploads/TB_Undergrounding.pdf [https://perma.cc/2K3M-
3RER] (explaining that installation costs for overhead power lines in rural areas range from
$86,700 to $903,000 per mile).

52. See Appendix L: Pole Attachment Fee Formulas Adopted by TVA and the FCC, supra
note 7.

53. See Michelle Connolly, The Economic Impact of Section 224 Exemption of Municipal
and Cooperative Poles, SSRN (July 12, 2019), https://papers.ssrn.com/sol3/papers.cfm?
abstract_id=4267326 [https://perma.cc/4Q4A-J76A].
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I1. THE COMPLICATED NATURE OF ANTITRUST IMMUNITIES

There is, however, a complication. In his letter to the DOJ, Senator
Lee rightly complains that:

TVA’s regulatory practices enable such behavior: there is no
reason why TVA’s regulation of the pole rental rates charged
by its LPCs requires TVA to somehow exempt those LPCs
from generally-applicable rules that protect competition by
requiring pole owners to provide pole access to third parties
on reasonable terms. TV A should be using its authority over
LPC distribution contracts to require LPCs to offer
reasonable, non-discriminatory, and prompt pole access to
third-party broadband providers (particularly recipients of
taxpayer-funded broadband grants) in unserved areas, rather
than giving its LPCs a free pass from those requirements.>

Unfortunately, while Senator Lee’s letter is addressed to the DOJ’s
antitrust chief, it isn’t clear whether antitrust laws even apply to the
behavior he observes. This uncertainty primarily stems from two legal
doctrines: federal sovereign immunity from lawsuit and state-action
immunity from antitrust.

A. Federal Sovereign Immunity and the TVA

Normally, the federal government is immune from lawsuit under the
ancient (and deeply flawed®®) doctrine of sovereign immunity, except
where explicitly waived by statute.®® The TVA is a wholly owned
corporate agency and instrumentality of the federal government.>” Thus,
federal courts have typically found that the TVA and other federal entities
operating in the marketplace are exempt from antitrust.® This is despite
the fact that the TVA’s enabling statute states:

54. Lee Letter, supra note 2, at 2.

55. See Ben Sperry, When Violations of the Law Have No Remedy: The Case of Warrantless
Wiretapping, COMPETITIVE ENTER. INST. (Aug. 8, 2012), https://cei.org/blog/when-violations-of-
the-law-have-no-remedy-the-case-of-warrantless-wiretapping [https://perma.cc/8F2E-CR4Z].

56. Sovereign Immunity, CORNELL L. ScH. LEGAL INFO. INST., https://www.law.cornell.edu/
wex/sovereign_immunity?utm_source=chatgpt.com [https://perma.cc/4CL8-82AA].

57. What is TVA?, TVA Kips, https://www.tva.com/kids/what-is-tva [https://perma.cc/
E5XY-QNM5].

58. See, e.g., Webster Cty. Coal v. Tenn. Valley Auth., 476 F. Supp. 529, 532 (W.D. Ky.
1979) (finding the TVA is exempt from antitrust law); Sea-Land Serv. Inc. v. Alaska R.R., 659
F.2d 243, 246 (D.C. Cir. 1981), cert. denied, 455 U.S. 919 (1982) (finding the Alaska Railroad
exempt from antitrust law).
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“Except as otherwise specifically provided in this chapter,
the Corgoration... may sue and be sued in its corporate
name.””

There is nothing in the chapter that explicitly states the agency can’t
be sued for antitrust violations. The older cases finding the TVA to be
exempt from antitrust are likely to be found wrongly decided under the
logic of the U.S. Supreme Court’s most recent case dealing with TVA’s
immunity from suit. In 2019, the Court took up Thacker v. TVA,®® which
asked whether the TVA was immune from lawsuits for negligence. The
Court rejected the lower court’s reasoning that the TVA was immune for
torts arising from its “discretionary functions,” substituting a new test as
to whether the TVA was acting pursuant to its governmental function or
a commercial function. As the Court stated:

Under the clause—and consistent with our precedents
construing similar ones —the TVA is subject to suits
challenging any of its commercial activities. The law thus
places the TVA in the same position as a private corporation
supplying electricity. But the TVA might have immunity
from suits contesting one of its governmental activities, of a
kind not typically carried out by private parties.®*

The Court also gave examples to help distinguish the two:

When the TVA exercises the power of eminent domain,
taking landowners’ property for public purposes, no one
would confuse it for a private company. So too when the
TVA exercises its law enforcement powers to arrest
individuals. But in other operations—and over the years, a
growing number—the TVA acts like any other company
producing and supplying electric power. It is an accident of
history, not a difference in function, that explains why most
Tennesseans get their electricity from a public enterprise and
most Virginians get theirs from a private one. Whatever their
ownership structures, the two companies do basically the
same things to deliver power to customers.%?

The test to be applied, therefore, is “whether the conduct alleged to be
negligent is governmental or commercial in nature . . . if the conduct is
commercial—the kind of thing any power company might do—the TVA

59. 16 U.S.C. § 831c(b) (2018).
60. 139 S. Ct. 1435 (2019).

61. Id. at 1439.

62. Id. at 1443-44.
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cannot invoke sovereign immunity.”®® This suggests that, when the TVA
IS acting pursuant to its commercial function, it should not receive
immunity from antitrust suit.

On the other hand, Congress gave the TVA broad ratemaking
authority and contractual powers.%* One federal court (prior to Thacker)
rejected an antitrust challenge to the TVA’s ratemaking formula because
it was a “valid governmental action and [therefore] exempt from the
antitrust laws of the United States.”®®

As noted above, some LPCs have entered into the municipal-
broadband market and act as competitors to private broadband companies
who want to attach to poles owned by LPCs.%® Thus, even though
competition economics would suggest that LPCs would have a greater
incentive to raise rivals’ costs by charging a monopoly price, the TVA
would likely argue that it is acting in its government function when it sets
those rates.®’ If courts agree, then antitrust law would not be able to reach
that problem.

Consistent with the Court’s reasoning in Thacker, however, courts
could find that antitrust law reaches agreements between wholesalers
(like the TVA) and retailers (like the LPCs) to charge certain rates for
pole attachments to competitors in an adjacent market. This would

63. Id. at 1444.

64. See TVA Executes the Largest Electric Rate Increase in More Than a Decade, While
Providing the Least Amount of Information of Any Major Utility, CLEANENERGY.ORG (Aug. 21,
2024), https://www.cleanenergy.org/news-and-resources/tva-executes-the-largest-electric-rate-
increase-in-more-than-a-decade-while-providing-the-least-amount-of-information-of-any-major-
utility/ [https://perma.cc/8RZZ-SLTE].

65. City of Loudon v. Tenn. Valley Auth., 585 F. Supp. 83, 87 (E.D. Tenn. 1984).

66. Proposed Board Resolution (Pole Attachments), supra note 17.

67. The TVA could also argue that the rate formula for pole attachments that it sets is
subject to the filed rate doctrine and thus exempted from antitrust scrutiny. The filed rate doctrine
does not allow courts to second-guess agency determinations of rates. See Keogh v. Chicago &
Northwest Ry. Co., 260 U.S. 156 (1922). While the original case on the filed rate doctrine dealt
with the literal situation of regulated entities filing rates which were approved by a regulator,
courts have extended the doctrine to other situations where a regulator uses its authority to set
rates. Cf. Wortman v. All Nippon Airways, 854 F.3d 606, 611 (9th Cir. 2017) (“While the filed
rate doctrine initially grew out of circumstances in which common carriers filed rates that a federal
agency then directly approved, we have applied the doctrine in contexts beyond this paradigmatic
scheme.”). The unique situation with the TVA is that there is no clear statutory ratemaking
authority over pole attachments, but they have asserted the ability to do so under their contract
powers, raising the same issue of whether this is a governmental function or market function. See
TVA DETERMINATION OF REGULATION ON POLE ATTACHMENTS 2 (2016), https://tva-azr-eastus-
cdn-ep-tvawcm-prd.azureedge.net/cdn-tvawcma/docs/default-source/ about-tva/guidelines-
reports/determination-on-regulation-of-pole-attachments-7-12-2023.pdf
[https://perma.cc/KVP9-NECV]. Even if the filed rate doctrine applies, though, it would not stop
an enforcement action aimed at an injunction or declaratory relief by the DOJ, just treble damages
sought by a private litigant. See Keogh, 260 U.S. at 162 (“[T]he fact that these rates had been
approved by the Commission would not, it seems, bar proceedings by the Government.”).


https://tva-azr-eastus-cdn-ep-tvawcm-prd.azureedge.net/cdn-tvawcma/docs/default-source/about-tva/guidelines-reports/determination-on-regulation-of-pole-attachments-7-12-2023.pdf?sfvrsn=135487df_1
https://tva-azr-eastus-cdn-ep-tvawcm-prd.azureedge.net/cdn-tvawcma/docs/default-source/about-tva/guidelines-reports/determination-on-regulation-of-pole-attachments-7-12-2023.pdf?sfvrsn=135487df_1
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arguably be an example of the TVA acting as any other power generator
would, pursuant to its commercial function, through some type of price-
maintenance agreement. As it stands, it is unclear how the courts will
rule.

Congress should strongly consider clarifying that the TVA is not
exempt from antitrust scrutiny when it acts pursuant to a commercial
function, including when it sets anticompetitive rates for pole
attachments that would slow broadband buildout. This clearly affects the
market for access to LPC-owned utility poles.

B. State Action Immunity and the LPCs

Even if the commercial-versus-government distinction is clarified
with respect to the TVA, there is another wrinkle as it relates to antitrust
scrutiny of LPCs. This concerns how the TVA’s actions interact with
state-action immunity in antitrust law.

Grounded in the Tenth Amendment, the Supreme Court has found
there is immunity from antitrust laws for conduct that is the result of
“state action.”® This doctrine has been interpreted to immunize
anticompetitive conduct pursuant to state and local government action
from antitrust claims, so long as “the State has articulated a
clear . .. policy to allow the anticompetitive conduct, and second, the
State provides active supervision of [the] anticompetitive conduct.”®®
When it comes to municipalities, however, the Court has found that
“[o]nce it is clear that state authorization exists, there is no need to require
the State to supervise actively the municipality’s execution of what is a
properly delegated function.”’

The Supreme Court has also left open the possibility of an exception
to state-action immunity when government entities themselves are acting
as market participants.” In one case dealing with a local municipally
owned power plant in Louisiana, the Supreme Court did not grant broad
immunity from antitrust laws, in part because:

Every business enterprise, public or private, operates its
business in furtherance of its own goals. In the case of a

68. See, e.g., Parker v. Brown, 317 U.S. 341, 351 (1943) and its progeny.

69. N.C. State Bd. of Dental Exam’rs v. FTC, 574 U.S. 494, 506 (2015) (internal citations
omitted).

70. Town of Hallie v. City of Eau Claire, 471 U.S. 34, 47 (1985).

71. See, e.g., City of Columbia v. Omni Outdoor Advert. Inc., 499 U.S. 365, 379 (1991)
(“We reiterate that, with the possible market participant exception, any action that qualifies as
state action is ‘ipso facto . . . exempt from the operation of the antitrust laws...””); FTC v. Phoebe
Putney Health Sys. Inc., 568 U.S. 216, 226 (“An amicus curiae contends that we should recognize
and apply a ‘market participant’ exception to state-action immunity because Georgia’s hospital
authorities engage in proprietary activities. . . . Because this argument was not raised by the
parties or passed on by the lower courts, we do not consider it.”).
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municipally owned utility, that goal is likely to be, broadly
speaking, the benefit of its citizens. But the economic
choices made by public corporations in the conduct of their
business affairs, designed as they are to assure maximum
benefits for the community constituency, are not inherently
more likely to comport with the broader interest of national
economic well -being than are those of private corporations
acting in furtherance of the interests of the organization and
its shareholders.

While there are a few cases applying this distinction in lower federal
courts,”® there is no Supreme Court caselaw determining how to
differentiate when, for the purposes of state-action immunity, municipal
corporations act as market participants versus when they act as
government entities. Jarod Bona and Luke Wake have proposed applying
a test similar to the one the courts use in dormant Commerce Clause
cases.’* The distinction made by the Supreme Court in Thacker and
discussed above may also be applicable.

Government-owned LPCs are creatures of states or municipalities. As
such, they would certainly argue they are immune from antitrust scrutiny,
even when they refuse to deal with private broadband providers with
whom they compete while withholding a critical input (i.e., the ability to
attach to their poles). But there are two problems with this argument.

First, it is unlikely that the LPCs could argue that they are acting
pursuant to a clearly articulated policy of displacing competition when
they refuse to deal with broadband providers. As Senator Lee pointed out
in his letter, there are state laws that would impose a duty to deal on
reasonable and nondiscriminatory terms, but for any exemptions to that
authority due to the TVA.”™ For instance, North Carolina and Kentucky
require all pole owners not subject to FCC Section 224 authority to offer
nondiscriminatory pole access.’®

72. City of Lafayette v. La. Power & Light Co., 435 U.S. 389, 403 (1978).

73. See, e.g., Edinboro Coll. Park Apartments v. Edinboro Univ. Found., 850 F.3d 567 (3d
Cir. 2017); VIBO Corp. v. Conway, 669 F.3d 675 (6th Cir. 2012); Freedom Holdings Inc. v.
Cuomo, 624 F.3d 38 (2d Cir. 2010); Hedgecock v. Blackwell Land Co., 52 F.3d 333 (9th Cir.
1995).

74. SeeJarod M. Bona & Luke A. Wake, The Market-Participant Exception to State-Action
Immunity from Antitrust Liability, 23 J. ANTITRUST & UNFAIR COMPETITION L. SECTION STATE
Bar Ca., 156, 176-77 (2014), https://www.theantitrustattorney.com/files/2014/05/Market-
Participant-Exception-Article.pdf [https://perma.cc/3E6C-UP2P].

75. See Lee Letter, supra note 2, at 2.

76. Id. at n.4; N.C. Gen. Stat. 8§ 62-350(a) (requiring all pole owners to offer non-
discriminatory pole access); 807 Ky. Admin. Regs. 5:015 § 2(1).


https://scholar.google.com/scholar_case?case=14492323335937120374&q=Freedom+Holdings,+624+F.3d+at+42&hl=en&as_sdt=20000006
https://scholar.google.com/scholar_case?case=9695959603820230749&q=Delta+Turner,+Ltd.+v.+Grand+Rapids-Kent+County+Convention/Arena+Authority,+600+F.Supp.2d+920&hl=en&as_sdt=20000006
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On the other hand, the LPCs could appeal to the TVA’s contract
authority,”” in addition to the TVA’s stated policy that its purpose is “to
provide for the . .. industrial development” of the Tennessee Valley.’®
But even if this grants the TVA authority to regulate rates for pole
attachments, it doesn’t mean the TVA has enunciated an articulable
policy of displacing competition in refusing to deal with broadband
providers. It also would appear to be contrary to the purpose of promoting
industrial development to forestall broadband deployment in the
Tennessee Valley because LPCs that also have municipal-broadband
systems don’t want that competition. In other words, their refusal to deal
is not protected by an appeal to any articulable policy to displace
competition, either by a state or the TVA.

Second, under existing caselaw, government-owned LPCs are market
participants that should not receive antitrust immunity. For instance, in
one case, a private arena owner challenged under antitrust law an
exclusive contract between a municipal-arena owner and LiveNation.”
The court held that state-action immunity was “less justified” because the
municipality’s “entertainment contracts” reflected “commercial market
activity,” not “regulatory activity.”® Here, the LPCs’ actions as both
power companies and municipal-broadband providers reflect
commercial-market activity more than regulatory activity. They
shouldn’t be able to claim immunity from antitrust for this refusal to deal,
any more than a private broadband provider could.

In sum, the LPCs’ anticompetitive refusal to deal appears to be
separate from the rates set by the TVA pursuant to its ratemaking
authority or contractual powers. The LPCs should be subject to antitrust
law. However, due to uncertainty in this area, Congress should clarify
that LPCs are not immune from antitrust scrutiny, and consider codifying
the market-participant exception to state-action immunity in antitrust
statutes.

I1l. SECTION 224 oF THE FCC ACT

In his letter, Senator Lee noted that, under Section 224 of the
Communications Act, “Congress determined that poles and conduits are
essential facilities that lack a viable market-based alternative, which led
it to require utilities to extend nondiscriminatory access to utility poles to

77. 16 U.S.C. § 831i (2018) (“Board is authorized to include in any contract for the sale of
power such terms and conditions, including resale rate schedules, and to provide for such rules
and regulations as in its judgment may be necessary or desirable for carrying out the purposes of
this Act.”).

78. 16 U.S.C. § 831 (2018).

79. See Delta Turner Ltd. v. Grand Rapids-Kent Cnty. Convention/Arena Auth., 600 F.
Supp. 2d 920, 926 (W.D. Mich. 2009).

80. Id. at 929.
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cable operators and competitive telecommunications providers.”8 While
acknowledging that TVA distributors are not subject to Section 224,
Senator Lee argued that “the congressional conclusion that poles are
essential facilities that lack a viable market-based alternative holds for all
poles.”® Senator Lee further noted that the “TVA’s regulation of its
LPCs’ pole attachment rates also impedes competition by setting rates
well above the rates set by the FCC and deemed compensatory by the
U.S. Supreme Court, inflating the cost for competitive broadband
providers unaffiliated with TVA LPCs to offer service.”

Theoretically, government-owned LPCs and cooperative LPCs are
subject to some oversight when they run services like municipal
broadband, either from voters or member-owners. But it is implausible
that such oversight can be truly effective, given that these pole owners
are not subject to normal market incentives and have their own conflicts
of interest that encourage hold-up problems. Combined with their ability
to cross-subsidize operations in broadband from their electricity
customers, it should be clear that these entities pose a host of potential
public-choice problems.8*

Indeed, as FCC Commissioner Brendan Carr has noted:

| continue to hear concerns from broadband builders about
unnecessary delays and costs when they seek to attach to
poles that are owned by municipal and cooperative utilities.
Unlike what we are doing in today’s item, there is a strong
argument that Section 224 does not give us authority to
address issues specific to those types of poles. Therefore, I
encourage states and Congress to take a closer look at these
issues—and revisit the exemption that exists in Section
224—s0 that we can ensure deployment is streamlined,
regardless of the type of pole you are attaching t0.%

We echo both Senator Lee’s and Commissioner Carr’s sentiments
here. The FCC’s important work on this matter stands to benefit millions
of Americans trapped on the wrong side of the digital divide. The co-op-
and-municipal loophole poses a major obstacle to achieving these ends.

81. Lee Letter, supra note 2, at n.5.

82. Id.

83. Id.atn.3.

84. See VINCENT OSTROM & ELINOR OSTROM, ALTERNATIVES FOR DELIVERING PUBLIC
SERVICES: TOWARD IMPROVED PERFORMANCE 9 (1979) (“[I]nstitutions designed to overcome
problems of market failure often manifest serious deficiencies of their own. Market failures are
not necessarily corrected by recourse to public sector solutions.”).

85. Statement of Commissioner Brendan Carr, Accelerating Wireline Broadband
Deployment by Removing Barriers to Infrastructure Investment, WC Docket No. 17-84, Second
Further Notice of Proposed Rulemaking (Mar. 16, 2022), https://docs.fcc.gov/public/
attachments/FCC-22-20A3.pdf [https://perma.cc/6MBA-6C36].
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Insofar as Congress prioritizes quick and efficient broadband buildout,
the TVA and its LPCs should not be able to thwart these goals through
anticompetitive rates and refusals to deal. Congress should revisit this
issue and grant the FCC jurisdiction over these types of pole owners.

CONCLUSION

Senator Lee’s letter to the DOJ highlights issues that are extremely
important to closing the digital divide. Broadband deployment could be
harmed as a result of the practices by the TVA and the LPCs. If DOJ
Antitrust Division chief Jonathan Kanter is serious about taking on
gatekeeper power,® he should start here: with public entities granted a
truly unassailable gatekeeper position over private markets. But even
more importantly, Senator Lee’s letter highlights the need to reform
antitrust immunities that apply to SOEs and co-ops. Economics suggests
government monopolies are a greater harm to competition than private
ones. Antitrust law should reflect that reality.

86. See Assistant Attorney General Jonathan Kanter Delivers Opening Remarks at the
Second Annual Spring Enforcers Summit, U.S. Dep’tT ofF Just. (Mar. 27, 2023),
https://www.justice.gov/opa/pr/assistant-attorney-general-jonathan-kanter-delivers-opening-
remarks-second-annual-spring [https://perma.cc/6 TXK-KZVW] (“Gatekeeper power has become
the most pressing competitive problem of our generation at a time when many of the previous
generations’ tools to assess and address gatekeeper power have become outmoded.”).
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Appendix A: Senator Mike Lee’s Letter to the DOJ

MICHAEL S. LEE COMMITTEES:
UTAH
JUDICIARY
ALLYSON BLLL SR
s or <1 a
- NATURAL RESOURCE
United States Senate ATURAL RESOURCES
N ) JOINT ECONOMIC
WASHINGTON, DC 20510-4404 COMMITTEE
BUDGET
June 22, 2023

Jonathan Kanter

Assistant Attorney General, Antitrust Division
United States Department of Justice

950 Pennsylvania Avenue NW

Washington, DC 20530

Re:  Tennessee Valley Authority (TVA) - Supporting Broadband Deployment
Dear Mr. Kanter:

I write with concern regarding potentially anticompetitive behavior by certain electric
distributors that purchase power from the Tennessee Valley Authority (TVA), and whose
relationship to TVA places them beyond the reach of state laws that might otherwise regulate
their pole access practices as monopolies. Through its rules and regulations for Local Power
Companies ("LPCs") that distribute TVA power, TVA has assumed the role of regulator for
those LPCs’ pole access charges,' displacing state regulators that would otherwise exercise
jurisdiction.” Unfortunately, I have received troubling reports that certain LPCs regulated by
TVA have been impeding federal broadband investments by:

¢ Delaying or refusing to negotiate pole attachment agreements with competitive
broadband service providers, including when the TVA LPC itself provides broadband
service (itself or through a joint venture agreement) or is interested in doing so;

o Initially refusing to negotiate pole attachment agreements that would enable competitive
broadband service providers to obtain permits in sufficient time to meet federal grant
deadlines;

e Refusing to review pole attachment applications on a scale or at the pace necessary to
complete broadband projects in a timeframe required by federal grant programs;

' TVA has the power to include rules, terms and conditions in its contracts with electric distributors. See 16 U.S.C. §
831i. TVA interprets this power as giving it the authority to set rental rates for third-party pole access, while
declining to take any other action to supervise its distributors’ pole access practices. See TVA Board Resolution on
Pole Attachments (approved Feb. 11, 2016), https:/bit.ly/31C5WoS.

2 See Order, In re Petition of Kentucky Cable Telecommunications Association, Case No. 2012-00544, Ky. Pub.
Serv. Comm’n (Oct. 30, 2015) (concluding that, due to TVA regulation, state public utilities commission lacks
“jurisdiction over the pole attachment rates, terms, or conditions of the TVA Cooperatives.”), available at
https:/psc.ky.gov/psescf/2012%20Cases/2012-00544//20151030_PSC_ORDER.pdf; see also Ga. Code § 46-3-
200.4(b) (exempting TVA distributors from otherwise-applicable pole attachment regulation by Georgia Public
Service Commission).
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Refusing to follow the standard industry practice of approving a contractor to process
pole access applications in a timely manner when the utility’s staff is insufficient to do
the work, cven when the broadband scrvice provider is willing to pay the entire bill for
the contractor; and

Relusing (o process pole allachment applications at all, and lailing lo respond to provider
outrcach regarding the processing of applications for months on end.

These practices not only frustrate federal broadband deployment policies, they raise serious
competition questions regarding prohibited anticompetitive conduct. Moreover, TVA’s
regulatory practices enable such behavior: there is no reason why TVA’s regulation of the pole
rental rates charged by its LPCs” requires TVA (o samehow exempl those LPCs from generally-
applicable rules that protect competition by requiring pole owncrs to provide polc access to third
partics on rcasonablc terms.* TVA should be using its anthority over LPC distribution contracts
to require LPCs to offer reasonable, non-discriminatory, and prompt pole aceess to third-party
broadband providers (particularly recipients of taxpayer-funded broadband grants) in unserved
areas, rather than giving its LPCs a free pass from those requirements.

Over the past several years, the Federal government has appropriated billions of taxpayer dollars
1o build out broadband networks in unserved rural America. While [ have questioned whether
this is an appropriate use ol laxpayer [unds, now that it is law T want to ensure that those
taxpaycrs’ money 18 not wasted. To that end, recipients of federal broadband funding should be
ablc to aceess utility poles without unrcasonable delays or excessive charges to deploy their
networks and compete on a level playing field.® It is therefore important to ensure that pole
owners, such as electric distributors, not leverage their position or manipulate regulatory
schemes to impede broadband deployment by competitors or extract unreasonable prices. Such
anticompetitive behavior frustrates successful execution of federal programs, denies subscribers
the benefits of free and fair competition, and hurts unserved Americans by delaying their access
to the cconomic, healthcare, and education benefits of high-speed connectivity.

You recently acknowledged to me that “pole attachments arc cspecially critical to the
deployment of next-generation broadband services™ and that to the extent a “pole owners’

3 TVA’s regulation of its LPCs™ pole attachment rates also impedes competition by setting rates well above the rates
set by the CC and deemed compensatory by the U.S. Supreme Court, inflating the cost for competitive broadband
providers unaffiliated with TVA LPCs to offer scrvice. See n.2, supra.

4 See, e.g., Tenn. Code Ann. § 65-25-134(a)(3) (requiring electric cooperatives that offer broadband to offer
nondiscriminatory pole access ); N.C. Gen. Stat. § 62-350(a) (requiring all pole owners 10 offer non-discriminatory
pole aceess); 807 Ky. Admin. Regs. 5:015 § 2(1) (same); Georgia Public Serviee Comm’n, Pole Attachment
Regulations at 10, 17 (Dee. 30, 2020), available at

https//services.psc.pa.poviapi/vl/ External ‘Public/Get Document/DownloadFile/183713/65552 (setting pole access
rules for electric cooperatives).

¥ Congress delermined that poles and conduits are essential [acilities thal lack a viable markei-based aliernalive,
which led it to require utilities to extend nondiscriminatory access to utility poles to cable operators and competitive
telecommunications providers. Sce Pub. L. 95-234, § 6 (1978) (cnacting Scetion 224 of the Communications Act);
Pub. L. 104-104, & 703, (1996) (extending Section 224 to cover attachments by telecommunications carriers and
enacting nan-diseriminatory access requirement). While TV A distributors are not subject to Section 224, the
congressional conclusion that poles are essential [acilities thal lack a viable markel-based allermative holds or all
poles.
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actions raise competition issues,” the Department “will review
them” in order to “create and

protect economic opportunity in the marketplace for broadband
Internet access services. . . .”

With that in mind, | urge the Department to investigate this
problematic behavior, and, where

and if appropriate, to take steps to ensure that (1) TVA LPCs are
providing fair and timely access

to poles at reasonable costs; and (2) federal entities with authority
over pole access, including the

TVA, are utilizing the powers provided to them by Congress to
promote rather than impede fair

competition.

| appreciate your attention to these important issues.

Sincerely,

e L

Sen. Michael S. Lee

Ranking Member

Senate Judiciary Subcommittee on

Competition Policy, Antitrust, and Consumer Rights

cc: Mr. Jeffrey J. Lyash
Mr. Willam Kilbride TVA
Board of Directors
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Responses from the Department of Justice to Written
Questions for the Record from the U.S. Senate Committee
on

the Judiciary Subcommittee on Competition Policy,
Antitrust, and Consumer Rights Following a Hearing on

September 20, 2022, entitled “Oversight of Federal
Enforcement of the Antitrust Laws,” at 21.
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